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CONDITIONAL SALE AGREEMENT dated as of
March 1, 1970, among the persons named in Item 1 of
Annex A hereto (hereinafter called the Vendor or
Owners as more particularly set forth in Article 27
hereof), BrookeE/Tricia CorroraTiON, a New York
corporation (hereinafter called the Company), and
PExN CENTRAL TRANSPORTATION COMPANY, a Penn-
sylvania corporation (hereinaiter called the Guarantor
or the Lessee).

WHEREAS, the Owners agree to acquire, sell and de-
liver to the Company, and the Company agrees to purchase,
the railroad equipment described in Annex B hereto (here-
inafter called the Equipment):

WiiEreas, GATX-Armco-Boothe. an Ohio general
partnership (hereinafter called the Vendee), is acquiring
pursuant to an assignment dated as of Aarch 1, 1970, all
the Company’s right, title and interest in the Equipment
and under this Agreement; and

WHEREAS, the Vendee is executing a lease of the
Equipment as of the date hereof to the Lessee in substanti-
ally the form annexed hereto as Annex C (hereinafter
called the Lease) and the Guarantor is willing to guarantee
to the Vendor the due and punctual payment of all sums
payable by, and the due and punctual performance of all
other obligations of, the Company under this Agreement
and has joined in this Agreement for the purpose of setting
forth the terms and conditions of such guaranty and mak-
ing certain further agreements as hereinafter set forth;

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hercto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, the Owners have acquired or will acquire and
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will sell and deliver the Equipment to the Company and
the Company will purchase from the Owners and accept de-
livery of and pay for (as hereinafter provided) the Equip-
ment, each unit of which will be a new standard-gauge unit
of railroad equipment, constructed in accordance with the
specifications referred to in Annex B hereto and in accord-
ance with such modifications thereof as may have been
agreed upon in writing by the Owners and the Company and
the Guarantor (which specifications and modifications, if
any, are hereinafter called the Specifications). The design,
quality and component parts of the Equipment will conform
to all Department of Transportation requirements and speci-
fications reasonably interpreted as being applicable to rail-
road equipment of the character of the Equipment as of the
date of this Agreement.

ARTICLE 2. Delivery. The Owners will deliver the
various units of the Equipment to the Company, at such
point or points within the United States of America as have
been or will be specified by the Company and the Guar-
antor; provided, however, that no delivery of any unit of
the Equipment shall be made until this Agreement and
the Lease have been filed pursuant to Section 20c of the
Interstate Commerce Act.

Any Equipment not delivered, accepted and settled for
pursuant to Article 3 hereof on or before December 31, 1970
(unless such date is extended by the Company, the Guaran-
tor and the Vendor by appropriate written agreement),
shall be excluded from this Agreement and not included in
the term “Equipment” as used in this Agreement. In the
event of any such exclusion (a) the Vendor, the Company
and the Guarantor shall execute an agreement supplemental
hereto limiting this Agreement to the Equipment theretofore
delivered, accepted and settled for hereunder.
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The Equipment shall be subject to inspection and ap-
proval prior to delivery by inspectors or other authorized
representatives of the Company (who may be employees of
the Guarantor). From time to time upon the completion of
the construction of each unit or of a number of units of the
Equipment, such unit or units shall be presented to such
inspector or other authorized representative for inspection
at the place designated for delivery of the Equipment and,
if each such unit conforms to the specifications, such inspec-
tor or representative shall execute and deliver to the
Owmners, in such number of counterparts or copies as may
reasonably be requested, a certificate of delivery and accep-
tance (hereinafter called the Certificate of Acceptance) stat-
ing that such unit or units have been inspected and accepted
on behalf of the Company and are marked in accordance
with the provisions of Article 9 hereof. The Owners give
no warranties, express or implied, with regard to the Equip-
ment except as to title to the Equipment as set forth in
Article 4 hereof.

On delivery of each of the units of Equipment hereunder
and acceptance thereof on behalf of the Company as afore-
said, the Company shall assume with respect thereto the
responsibility and risk of loss.

ARTICLE 3. Purchase Price and Payment. The base
price per unit of thc Equipment is set forth in Annex B
hereto. Such base price is subject to such increase or
decrcase as is agreed to by the Owners, the Company
and the Guarantor. The term “Purchase Price” as used
herein shall mean the base price as so increased or decreased.
If on any Closing Date (as hereinafter defined in this
Article 3) the aggregate of the Invoiced Purchase Prices
(as hereinafter defined in this Article 3) for which settle-
ment has theretofore been and is then being made under
this Agreement and the Conditional Sale Agreement re-
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ferred to in Item 3 of Annex A hereto (hereinafter called
the Other Agreement), would, but for the provisions of this
sentence, exceed $18,095,810 (or such higher amount as
the Company may at its option agree to), the Owners
(and any assignee of the Owners) and the Guarantor
will, upon request of the Company, enter into an agree-
ment excluding from this Agreement such unit or units of
Equipment, then proposed to be settled for and specified by
the Company, as will, after giving effect to such exclusion
and concurrent exclusion, if any, under the Other Agree-
ment, reduce such aggregate Invoiced Purchase Prices
under both this Agreement and the Other Agreement to
not more than $18,095,810 (or such higher amount as
aforesaid).

The Equipment shall be settled for in groups of units
of the Equipment delivered to and accepted by the Company
having an aggregate Purchase Price which, when added
to the purchase price of any units of railroad equipment
under the Other Agreement being settled for concurrently
therewith, is not less than $5,000,000 (each such group
being hereinafter called a Group), unless the Company, the
Guarantor and the Owners shall otherwise agree; provided,
however, that, if the aggregate Purchase Price of all
units of the Equipment hereunder and the purchase price
of the units of railroad equipment under the Other Agree-
ment, for which settlement shall not have been made, is
less than $5,000,000, such units of the Equipment shall
constitute an additional Group for the purpose of settlement.
The term “Closing Date” with respect to any Group shall
mean such date (not earlier than April 28, 1970, and
not later than December 31, 1970), occurring not less
than seven business days following presentation by the
Owners to the Company of the invoice and the Certificate
or Certificates of Acceptance for such Group, as shall be
fixed by the Owners by written notice delivered to the
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Company and the Vendor at least five business days prior

to the Clusing Date designated therein. The term “business
days” as used herein means calendar days, excluding
Saturdays, Sundays and legal holidays in the Cily of
Philadelphia.

The Company hereby acknowledges itself to be indebted
to the Vendor in the amount of, and hereby prumises to pay
in cash to the Vendor at such place as the Vendor may
desiguate, the Purchase Price of the Liquipment, as follows:

(a) On each Clesing Date with respect to each
Group (i) an amount equal to 27.99% o1 the aggregate
TPurchase Price of such Grouyp plus (i) the amount by
which (x) 72.01¢; oi the aggregate of the Purchase
Price of all units of the Fquipment covered by this
Agreement and the purchase price of all units of railroad
cquipment covered by the Other Agreement, for which
settlement has theretntore and is then heing made, as set
forth in the invoice or invoices therefor (said invoiced
price being herein called the Invoiced Purchase Prices)
exceeds (¥) the sum of $13,030,000 and any amount or
amounts previously paid or payable with respect to the
Invoiced Purchase Prices pursuant to clause (ii) of this
subparagraph (a) and clause (ii) of subparagraph (a)
of the third paragraph of Article 3 of the Other Agree-
ment (said excess of clause (x) over clause (y) being
hereinafter called the Excess Amount) ; provided, how-
ever, that if settlement is also being made on such Clos-
ing Date for units of railroad equipment under the Other
Agrecment, the amount payable pursuant to clause (ii)
of this subparagraph (a) shall be that proportion of the
Fxcess Amount which the Tnvoiced Purchase Price
payable on such Closing Date under this Agreement is
of the aggregate of all the Invoiced Purchase Prices
payable on such Closing Date under this Agreement
and the Other Agreement; and
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(b) In 60 consecutive quarterly-annual instalments,
as hereinafter provided, an amount equal to the aggre-
gate Purchase Price of the units of the Equipment in the
Group for which settlement is then being made, less the
aggregate amount paid or payable with respect thereto
pursuant to subparagraph (a) of this paragraph.

The first instalment of the portion of the Purchase
Price of each Group of Equipment payable pursuant to
subparagraph (b) of the preceding paragraph (said por-
tion of the aggregate Purchase Price for all Groups being
hereinafter called the Conditional Sale Indebtedness) shall
be payable on July 28, 1970, and subsequent instalments
shall be payable thereafter on each January 28, April 28,
July 28 and October 28 to and including April 28, 1985
(or if any such date is not a business day on the next suc-
ceeding business day), each such date being hereinafter
called a Payment Date. The unpaid balance of the Condi-
tional Sale Indebtedness shall bear interest from the Clos-
ing Date in respect of which such indebtedness was incurred
at the rate of 109, per annum and such interest shall be
payable, to the extent accrued, on each January 28, April
28, July 28 and October 28, commencing July 28, 1970.
Except as hereinafter provided in this paragraph and in
the next succeeding paragraph of this Article 3, the prin-
cipal amount of Conditional Sale Indebtedness payable
on each of the 60 quarterly-annual Payment Dates shall
be calculated on such a basis that the aggregate of the
principal and interest payable on each Payment Date shall
be substantially equal and such 60 instalments of principal
and interest will completely amortize the Conditional Sale
Indebtedness. For the sole purpose of determining the prin-
cipal amount of Conditional Sale Indebtedness payable pur-
suant to the preceding sentence on Payment Dates occurring
prior to the earlier of the last Closing Date (which shall be
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specified in a written notice given to the Vendor by the
Guarantor) and December 31, 1970 (said earlier date being
hereinafter called the Cut-Off Date) it shall be assumed
that (1) the Conditional Sale Indebtedness is that propor-
tion of $13,030,000 which the aggregate base prices set forth
in Annex B hereto of all units of the Equipment hereunder
bears 1o the sum of the aggregate base prices set forth in
Annex B hereto of all units of the Equipment hereunder
and the aggregate hase prices set forth in Annex B to the
Other Agreement of all units of the railroad equipment
thereunder and (ii) the unpaid balance of such assumed
Conditional Sale Indebtedness hears interest from April 28,
1970, at the rate of 10%. per annum and such interest is
payable, {0 the extent accrued, on cach January 28, April 28,
July 28 and October 28, commencing July 28, 1970.
Instalments of principal payable after the Cut-Off Date
shall be reduced in the order of maturity thereof hy the
amount, if any, by which (x) the aggregate amount of
instalments of principal paid prior to the Cut-Off Date
pursuant to the next preceding paragraph of this Article 3
exceeds (y) the aggregate amount of instalments of prin-

‘cipal which would have heen paid prior to the Cut-Off Date

if the Conditional Sale Indebtedness had been assumied to be
in an amount equal to that portion of the aggregate Pur-
chase Price of all units of the Equipment actually payable
pursuant to subparagraph (b) of the third paragraph of
this Article 3.

The Company will {furnisn 1t the Vendor and the
Guarantor promptly after cach Closing Date a schedule,
in such number of counterparis as shall be requested by the
Vendor, showing the respective amounts of principal and
interest payable on each Payment Date.

Tnterest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.
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The Company will pay interest at the rate-of 1014 % per
annum upon all amounts remaining unpaid after the same
shall have become due and payable pursuant to the terms
hereof, anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender for
the payment of public and private debts. Except as pro-
vided in Article 5 hereof, the Company shall not have the
privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

The parties hereto contemplate (subject to the limita-
tions set forth in the first paragraph of this Article 3) that
the Company will furnish that portion of the Purchase Price
of each Group of the Equipment as is required under sub-
paragraph (a) of the third paragraph of this Article 3 and
that an amount equal to the balance of such Purchase Price
shall be paid to the Owners by an assignee of the Owners’
right, title and interest under this Agreement pursuant to
an agreement and assignment (hereinafter called the As-
signment) between the Owners and The First Pennsylvania
Banking and Trust Company, as Agent (hereinafter called
the Assignee), under the Finance Agreement dated as of
March 1, 1970 (hereinafter called the Finance Agreement),
among the Assignee, the Guarantor and the parties named
in Schedules A and B thereto.

It is agreed that the obligation of the Company to pay
to the Vendor any amount required to be paid pursuant
to the third paragraph of this Article 3 with respect to any
Group of Equipment is specifically subject to the conditions
precedent that:

(a) no event of default of the Guarantor specified
herein or of the Lessee under the Lease, nor any event
which with the lapse of time and/or notice provided for
herein or in the Lease would constitute such an event of
default, shall have occurred and be continuing;
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(b) the Company shall have received signed counter-
parts of the documents listed in Sections 5(a), (b), (c),
(d), (e) and (g) of the Assignment;

(c) the Company shall have reccived an opinion of
counsel for the Qwners, addressed to the Company, to
the efiect that the Owners have legal title to the Equip-
ment and good and lawful right to sell such Equipment
and that title to such Equipment is iree of all claims,
liens, security interests, mortgages, or other encum-
brances of any nature except only the rights of the Com-
pany under this Agreement and the rights of the Guar-
antor under the Lease;

(d) the Company shall have reccived (i) the opin-
ions of counsel required by §§ 14 and 15 of the Lease
and (ii) such other documents as the Company may
reasonably request; and

{e) the Assignee shall have paid to the Owners the
amounts contemplated to be paid by it as provided in the
preceding paragraph of this Article 3, in Section 5 of
the Assignment and in Paragraph 4 of the Finance
Agreement.

ArticrLE 4. Title to the Equipment. The Owners and
the Guarantor hereby warrant to the Company that at the
time of delivery of each unit of the Equipment to the Comi-
pany under this Agreement the Owners will have legal title
to such unit and good and lawful right to sell such unit
and title to such unit will be frec of all claims, liens, secu-
rity interests and other encumbrances of any nature except
only the rights of the Company under this Agreement and
the rights of the Guarantor under the Lease. The Vendor
shall and hereby does retain the full legal title to and
property in the Equipment until the Company shall have
made all the payments hereunder and shall have kept and
performed all its agreemenis herein contained, notwith-
standing the dclivery of the Equipment to and the posses-
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sion and use thereof by the Company or the Guarantor as
herein provided. Any and all additions to the Equipment
and any and all replacements of the Equipment and of parts
thereof shall constitute accessions to the Equipment and
shall be subject to all the terms and conditions of this
Agreement and included in the term “Equipment” as used
in this Agreement. ‘
Except as otherwise specifically provided in Article 5
hereof, when and only when the Vendor shall have been
paid the full amount of the Purchase Price of all the
Equipment, together with interest and all other payments
as herein provided, and all the Company’s obligations herein
contained shall have been performed, absolute right to the
possession of, title to and property in the Equipment shall
pass to and vest in the Company without further transfer
or action on the part of the Vendor, except that the Vendor,
if requested by the Company, will, at the expense of the
Company, execute appropriate instruments confirming such
passage to the Company of title to and property in the Equip-
ment free of all liens and encumbrances created or retained
hereby and deliver such instruments to the Company at its
address specified in Article 23 hereof, and will, at the ex-
pense of the Company, execute in the same manner and
deliver at the same place, for filing, recording or depositing
in all necessary public offices, such instrument or instru-
ments in writing as may be necessary or appropriate in order
then to make clear upon the public records the title of the
Company to the Equipment, and will pay to the Company
any money paid to the Vendor pursuant to Article 5 hereof
and not theretofore applied as therein provided.
. -The Company hereby waives and releases any and all
rights, existing or that may be acquired, in or to the pay-
ment of any penalty, forfeit or damages for failure to exe-
cute and deliver such instruments or to file any certificate of
payment in compliance with any law or statute requiring
the filing of the same, except for failure to execute and de-
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liver such instruments or to file such certificate within a
reasonable time afier written demand of the Company.

ArTICLE 5. Casualty Occurrences. In the event that
any unit of the Equipment shall be or become worn out, lost,
stolen, destroyed, or in the opinion of the Company, irrepa-
rably damaged. from any cause whatsoever, or taken or
requisitioned by condemnation or otherwise (such occur-
rences being herein called Casualty Occurrences), the Com-
pany shall, within five business days after it shall have re-
ceived notice of a Casualty Occurrence, fully inform the
Vendor in regard thereto. If the Company receives notice
thereof under the Iease, such notice to the Vendor shall be
dated as of the date such notice is given to the Company
under the Lease. On the January 28 or July 28 next suc-
ceeding the date of such notice (or, in the event such Janu-
ary 28 or July 28 shall be within five business days after the
date of such notice, on the following January 28 or July 28)
whichever is the earlier, the Company shall pay to the Ven-
dor a sum equal to the Casualty Value of such unit suffering
a Casualty Occurrence as of the date of such payment and
shall file with the Vendor a certificate setting forth the
Casualty Value of such unit; provided, however, that the
first payment in respect of a Casualty Occurrence shall in
no event he made prior to January 28, 1971; and provided,
further, that payment shall be made on April 28, 1985, for
any Casualty Occurrence for which payment has not been
made prior to April 28, 1985. Any money paid to the Vendor
pursuant to this paragraph shall be applied to prepay the
Conditional Sale Indebtedness of the Group of which such
unit was a part and the Company will promptly furnish to
the Vendor and the Guarantor a revised schedule of pay-
ments of principal and interest thereafter to be made. in
such number of counterparts as the Vendor may request,
calculated as provided in the fourth paragraph of Article 3
hereof, so that the remaining payments shall be substan-
tially equal.
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Upon payment by the Company to the Vendor of the
Casualty Value of any unit of the Equipment having suf-
fered a Casualty Occurrence, absolute right to the possession
of, title to and property in such unit shall pass to and vest
in the Company, without further transfer or action on the
part of the Vendor, except that the Vendor, if requested by
the Company, will execute and deliver to the Company, at
the expense of the Company, an appropriate instrument
confirming such passage to the Company of all the Vendor’s
right, title and interest in such unit, in recordable forms in
order that the Company may make clear upon the public
records the title of the Company to such unit.

The Casualty Value of each unit of the Equipment suf-
fering a Casualty Occurrence shall be deemed to be that
portion of the original Purchase Price thereof remaining un-
paid on the date as of which such Casualty Value shall be
determined (without giving effect to any prepayment or
prepayments theretofore made under this Article 5), plus
interest accrued thereon but unpaid as of such date. For
the purpose of this paragraph, each payment of the Pur-
chase Price in respect of a Group made pursuant to Article 3
hereof shall be deemed to be a payment on each unit of the
Equipment in such Group in like proportion as the original
Purchase Price of such unit bears to the aggregate original
Purchase Price of the Group in which such unit is included.

Although the Guarantor shall not be required to main-
tain insurance on any unit of the Equipment, the Guarantor
agrees that the benefits of any insurance maintained by it
upon the units of the Equipment will be made available to
the Company and the Vendor, as their interests may appear,
to the extent the Guarantor is permitted to do so under
such policies of insurance.

ARrTICLE 6. Obligations of Guarantor. The Guarantor,
for value received, hereby unconditionally guarantees to
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the Vendor by endorsement (through its execution hereof)
the due and punctual payment of that portion of the Pur-
chase Pricec uf the Equipment payable pursuant to subpara-
graph (b) of the third paragraph of Article 3 hereof and
interest thereon. and the due and punctual periermance of
all obligations of the Company under this Agreement and
unconditionally guarantees to the Vendor that all sums
payahle bv the Company under this Agreement (except for
the suns payable by the Company pursuant to subparagraph
(a) of the third paragraph ol Article 3 hercoi), will be
promptly paid when due, together with interest thereon as
herein provided, whether at stated maturity or by declara-
tion or otherwise. and in case of default by the Company
in any such obligations or payments the Guarantor agrees
punciually to perform or pay the same, irtespective of any
enforcement against the Company of any of the rights of
the Vendor hereunder.,

The Guarantor hereby agrees that its obligations here-
under shall be unconditional {and shall not be subject to any
defense, setoff, counterclaim or recoupment whatsoever),
irrespective of the genuineness, validity, regularity or en-
forceability of this Agreement or any other circumstance
which might otherwise constitute a legal or equitable dis-
charge of a surety or guarantor and irrespective of any
other circumstances which might otherwise limit the re-
course of the Vendor 1o the Company. The Guarantor here-
by waives diligence, presentment, demand of payment, pro-
test, any notice of any assignment hercof in whole or in
part or of any default hereunder and all notices with re-
spect to this Agreement and all demands whatsoever here-
under, No waiver by the Vendor of any of its rights here-
under and no action by the Vendor to enforce any of its
rights hercunder or failure to take, or delay in taking, any
such action shall afiect the obligations of the Guaranior
hereunder.
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In the event that the Guarantot shall make any pay-
ments to the Vendor on account of its guaranty hereunder,
the Guarantor shall, by subrogation, be entitled to the
rights of the Vendor against the Company by reason of
such payments and with respect to any units of the Equip-
ment to the extent of the amount so paid, but such rights
shall be subordinate in all respects to such rights of the
Vendor and shall not be exercisable until the Vendor shall
have been paid all sums payable under this Agreement (in-
cluding the payment of the entire unpaid Conditional Sale
Indebtedness and interest thereon).

ARTICLE 7. Maintenance and Repairs. The Company
agrees that, at its own cost and expense, it will maintain and
keep each unit of the Equipment in good order and repair.

ARTICLE 8. Reports and Inspections. On or before
April 15 in each year, commencing with the year 1971, the
Company will cause to be furnished to the Vendor in such
number of counterparts as the Vendor may request an ac-
curate statement as of the preceding December 31 (a) show-
ing the amount, description and numbers of the Equipment
then covered hereby, the amount, description and numbers
of all units of the Equipment that may have suffered a
Casualty Occurrence during the preceding 12 months (or
since the date of delivery hereunder of the Equipment in
the case of the first such statement) and such other in-
formation regarding the condition and state of repair of
the Equipment as the Vendor may reasonably request,
and (b) stating that, in the case of all units of the Equip-
ment repainted or repaired during the period covered by
such statement, the markings required by Article 9 hereof
have been preserved or replaced.

ARrTICLE 9. Identification Marks. The Company will
cause each accepted unit of the Equipment to be kept num-
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bered with its identifying number as set forth in Annex B
and will keep and maintain, plainly, distinctly, permancntly
and conspicuously marked on each side of such unit, in
letters not less than one inch in height, the name of the
Vendor followed by the word *SectRITY-OWNER” or other
appropriate words designated by the Vendor, with appropri-
ate changes thercof and additions thercto as {rom time to
time may be required by law in order 1o protect the title of
the Vendor to such unit and the rights of the Vendor under
this Agreement. The Company will not permit any such unit
to be placed in operation or exercise any control or domin-
ion over the same until such names and words shall have
been so marked on both sides thereof and will replace or
causc to be replaced promptly any such names and word or
words which may be removed, defaced or destroyed. The
Company will not permit the identifying number of any
unit of Equipment to be changed except in accordance with
a statement of new identifying numbers to be substituted
therefor, which statement previously shall have been filed
with the Vendor and filed. recorded or deposited in all pub-
lic offices where this Agreement will have been filed, re-
corded or deposited.

Except as above provided, the Company will not allow
the name of any person, associativn or corporation to be
placed on any units comprising the Equipment as a designa-
tion that might be interpreted as a claim of ownership;
provided, however, that the Company may cause the Equip-
ment to be letiered with the names or initials or other in-
signia customarily used by the Company or the Guarantor
or its affiliates on railroad equipment used by it of the same
or a similar type for convenience of identification of the
interests of the Company and the Guarantor therein,

ARrTICLE 10. Taxes. All payments to be made by the
Company hercunder will be free of expense to the Vendor
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for collection or other charges and will be, free of expense
to the Vendor with respect to the amount of any local, state
or Federal or Canadian (Dominion or Provincial) taxes
(other than net income, gross receipts [except gross receipts
in the nature of or in lieu of sales taxes], franchise taxes
measured by net income based on such receipts, excess pro-
fits and similar taxes), assessments, license fees, charges,
fines or penalties (hereinafter called impositions) hereafter
levied or imposed upon, or in connection with, or measured
by, this Agreement or any sale, use, payment, shipment,
delivery or transfer of title under the terms hereof, all of
which impositions the Company assumes and agrees to
pay on demand in addition to the Purchase Price of the
Equipment. The Company will also pay promptly all im-
positions which may be imposed upon the Equipment or
for the use or operation thereof or upon the earnings aris-
ing therefrom or upon the Vendor solely by reason of its
ownership thereof and will keep at all times all and every
part of the Equipment free and clear of all impositions
which might in any way affect the title of the Vendor or
result in a lien upon any unit of the Equipment; provided,
however, that the Company shall be under no obligation
to pay any impositions so long as it is contesting in good
faith and by appropriate legal proceedings such impositions
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the Ven-
dor hereunder. If any such impositions shall have been
charged or levied against the Vendor directly and paid by
the Vendor, the Company shall reimburse the Vendor on
presentation of an invoice therefor.

ArticLE 11. Compliance with Laws and Rules. During
the term of this Agreement, the Company will comply, and
will cause any lessee of the Equipment to comply, in all
respects with all laws of the jurisdictions in which opera-
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tions involving the Equipment may extend, with the inter-
change rules of the Association of American Railroads,
and with all lawful rules of the Interstate Comimerce Com-
mission, the Department of Transportation and any other
legislative, executive, administrative or judicial body exer-
cising any power or jurisdiction over the IEquipment, to the
extent that such laws and rules affect the operation or use
of the Equipment; and in the event that such laws or rules
require the alteration of the Equipment, the Company will
conform therewith, at its expense, and will maintain the
same in proper condition for operation under such laws and
rules; provided, however, that the Company may, in good
faith, contest the validity or application of any such law
or rule in any reasonable manner which does not, in the
opinion of the Vendor, adversely affect the property or
rights of the Vendor hereunder.

ARTICLE 12, Possession and Use. The Company or the
Vendee, so long as the Company shall not be in default
under this Agreement, shall be entitled, from and after
delivery of the Equipment by the Owners to the Company,
to the possession of the Equipment and the use thereof,
but only upon and subject to all the terms and conditions
of this Agreement.

The Company or the Vendee may lease the Equipment
to the Lessee or its assigns as permitted by, and for use as
provided in, the Lease: provided, however, that (the Lessee
herchy so acknowledging) if and only if the Lessee shall
be in default under the T.ease or under this Agreement in
its capacity as Guarantor or otherwise, the rights of the
L.essee and its permitted assigns under the T.ease shall be
subordinated and junior in rank to the rights, and shall be
subject to the remedies. of the Vendor under this Agree-
ment and, so long as no such default shall be continuing,
the Lessee shall be entitled to possession and use of the
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Equipment. The Company hereby agrees that the Vendee
will not exercise any of the remedies provided in the case
of an Event of Default under and as defined in the Lease
unless it shall notify the Vendor and the Guarantor in
writing of the Vendee’s intended exercise thereof, and
hereby further agrees to furnish to the Vendor copies of all
summonses, writs, processes and other documents served
by the Vendee upon the Lessee or served by the Lessee
upon the Vendee in connection therewith.

So long as no event of default as specified in Article 17
hereof shall have occurred and be continuing hereunder, the
Company or the Vendee shall be entitled to the possession
and use of the Equipment and the Equipment may be used
upon the lines of railroad owned or operated by the Lessee
(or any other railroad company approved by the Vendor)
or upon lines of railroad over which the Lessee has trackage
or other operating rights or over which railroad equipment
of the Lessee is regularly operated pursuant to contract,
trackage or other operating rights and the Equipment may
be used upon other- railroads in the usual interchange of
traffic but only upon and subject to all the terms and condi-
tions of this Agreement; provided, however, that the Com-
pany will not assign or permit the assignment of any unit
of the Equipment to service involving the regular opera-
tion and maintenance thereof outside the United States of
America. The Company or the Vendee may also lease the
Equipment to any other railroad company with the prior
written consent of the Vendor, provided that the rights of
such lessee are made expressly subordinate to the rights
and remedies of the Vendor under this Agreement and
provided such lessee shall expressly agree to abide by the
proviso to the next preceding sentence. A copy of such
lease shall be furnished to the Vendor.

ARrTICLE 13. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
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by any party hy, through or under the Company or its suc-
cessors or assigns which, if unpaid, might become a lien or a
charge upon the Equipment, or any unit thereof, equal or
superior to the title of the Vendor thereto, but shall not be
required to pay or discharge any such claim so long as
the validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reasonable manner and
the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the Ven-
dor hercunder.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent, or undetermined
or inchoate materialmen’s, mechanics’, workmen’s, repair-
men’s or other like liens arising in the ordinary course of
business and, in each case, not delinquent.

ARTICLE 14. Indemnities and Warranties, The Com-
pany agrees to indemnify, protect and hold harmless the
Vendor {from and against all losses, damages, injuries, lia-
bilities, claims and demands whatsoever. regardless of the
cause thereof, and expenses in connection therewith, in-
cluding counsel fees, arising out of retention by the Vendor
of title to the Equipment, or out of the use and operation
thereof during the period when title thereto remains in the
Vendor. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
indebtedness in respect of the Purchase Price and the con-
veyance of the Equipment, as provided in Article 4 hereof.
or the termination of this Agreement in any manner what-
soever.

The Guarantor guarantees that the units of the Equip-
ment have been or will be built in accordance with the
Specifications and the other specifications, requirements and
standards set forth in Article 1 hereof and warrants that
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the Equipment will be free from defects in material and
workmanship under normal use and service.

The Company will bear the risk of, and shall not be
released from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all the
Equipment.

ArtIcLE 15. Patent Indemnity. The Guarantor agrees
to indemnify, protect and hold harmless the Company and
the Vendor from and against any and all liability, claims, de-
mands, costs, charges and expenses, including royalty pay-
ments and counsel fees, in any manner imposed upon or
accruing against the Company or the Vendor because of
the use in or about the construction or operation of the
Equipment, or any unit thereof, of any design, process,
combination, article or material infringing or claimed to
infringe on any patent or other right. Said covenant of
indemnity shall continue in full force and effect notwith-
standing the full payment of all sums due hereunder, the
satisfaction and discharge of this Agreement or the termi-
nation of this Agreement in any manner whatsoever.

ARTICLE 16. Assignments. The Company will not sell,
assign or transfer its rights under this Agreement or, except
as provided in Article 12 hereof, transfer the right to pos-
session of any unit of the Equipment unless such assign-
ment or transfer is made expressly subject in all respects to
the rights and remedies of the Vendor hereunder. Any such
assignment or transfer may be made by the Company with-
out the assignee or transferee assuming any of the obliga-
tions of the Company hereunder (and the Company shall,
in any event, remain liable for all of the obligations of the
Company hereunder), but shall be subject to the rights and
remedies of the Vendor hereunder (including, without
limitation, all rights and remedies against the Company and
the Guarantor). The Vendor and the Guarantor recognize
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that the Company is assigning to the Vendee, subject to
the terms and conditions of this Agreement, all the Com-
pany’s right, title and interest in the Equipment and under
this Agreement.

All or any of the rights, henefits and advantages of the
Vendor under this Agreement, including the right to receive
the payments herein provided to be made by the Company
and the benefits arising from the undertakings of the Guar-
antor hereunder, may be assigned by the Vendor and re-
assigned by an assignee at any time or from time io time.
No such assignment shall subjuct any assignee o, or relieve
the Owners {rom, any of the obligations of the Owners
to deliver the LEquipment in accordance herewith or to
respond to their agreements contained herein, or relieve the
Company or the Guarantor of their respective obligations
to the Owners contained or referred to in Articles 1, 2,
3, 6, 10, 14 and 13 hereol or in the last paragraph of this
Article 16 or any other obligation which, according to its
lerms and context. is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company and the
Guarantor, together with a counterpart or copy of such
assignment, stating the identity and post oflice address of
the as<signee, and such assignee shall, by virtue of such
assignment, acquire all the Vendor’s right, title and in-
terest in and to the Equipment, or in and to a portion
thereof, as the case may be, subject only 1o such reserva-
tions as may be contained in such assignment. From and
after the receipt by the Company and the Guarantor, respec-
tively, of the notification of any such assignment, all pay-
ments thereafter to be made by the Company or the Guar-
anior hereunder shall, to the extent so assigned, be made to
the assignee at the address of the assignee.

The Comipany and the Guarantor recognize that it is the
custom of railroad equipment manufacturers or sellers to
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assign agreements of this character and understand that
the assignment of this Agreement, or of some of or all the
rights of the Vendor hereunder, is contemplated. The Com-
pany and the Guarantor expressly represent, for the pur-
pose of assurance to any person, firm or corporation con-
sidering the acquisition of this Agreement or of all or any
of the rights of the Vendor hereunder, and for the purpose
of inducing such acquisition, that in the event of such as-
signment by the Vendor as hereinbefore provided the rights
of such assignee to the entire unpaid Purchase Price of the
Equipment or such part thereof as may be assigned, to-
gether with interest thereon, as well as any other rights
hereunder which may be so assigned, shall not be subject
to any defense, set-off, counterclaim or recoupment what-
soever arising out of any breach of any obligation of the
Owners with respect to the Equipment or the delivery
or warranty thereof, or with respect to any indemnity here-
in contained, nor subject to any defense, set-off, counter-
claim or recoupment whatsoever arising by reason of any
other indebtedness or liability at any time owing to the
Company or the Guarantor by the Owners. Any and
all such obligations, howsoever arising, shall be and remain
enforceable by the Company or the Guarantor, as the case
may be, against and only against the Owners.

In the event of any such assignment or successive as-
signments by the Vendor of title to the Equipment and
of the Vendor’s rights hereunder with respect thereto, the
Company will, whenever requested by such assignee, change
the names and word or words to be marked on each side of
each unit of the Equipment, so as to indicate the title of
such assignee to the Equipment with such names and word
or words as shall be specified by such assignee, subject to
the requirements of the laws of the jurisdictions in which
the Equipment shall be operated relating to such names and
word or words for use on equipment covered by conditional
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sale agreements with respect to railroad equipment. The
cost of marking such names and word or words with respect
to the first assignee of this Agreement (or to a successor
agent in case the first assignee is an agent) shall be borne
by the Guarantor. The cost of marking such names and
word or words in conncction with any subsequent assign-
ment (other than to a successor agent if the first assignee
is an agent) will be borne by the subsequent assignee.

The Company and the Guarantor will, in connection with
settlement for any Group of Equipment, deliver to the as-
signee, at the time of delivery by the Owners of notice
fixing the Closing Date with respect to such Group, all
documents rcquired by the terms of the assignment to be
delivered to the assignee in connection with such settlement,
in such number of counterparts as may reasonably be re-
quested, except for any opinion of counsel for the assignee.

If the Owmners shall not receive on the Closing
Date with respect to a Group of Equipment the aggregate
Purchase Price in respect of such Group, the Owners
will promptly notify the Company and the Guarantor of
such event and, if such amount shall not have been previ-
ously paid, such Group of Equipment shall be excluded
from this Agreement and the Guarantor will, not later
than 90 days after the Closing Date, purchase such Group
from the Owners for cash, together with inierest thereon
from such Closing Date to the date of payment by the
Guarantor at the average prime rate of interest of the
five largest New York City banks in effect at 11:00 a.m.,
New York time, on such Closing Date.

ARTICLE 17. Defaults, In the event that any one or
more of the following events of default shall occur and be
continuing, to wit:

(a) The Company shall fail to pay in full any sum
payable by the Company when payment thereof shall
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be due hereunder and such default shall continue for
six days; or

(b) The Company or the Guarantor shall, for more
than 30 days after the Vendor shall have demanded in
writing performance thereof, fail or refuse to comply
with any covenant, agreement, term or provision of this
Agreement on its part to be kept and performed or to
make provision satisfactory to the Vendor for such com-
pliance; or

(¢) Any proceeding shall be commenced by or against
the Company or the Guarantor for any relief under any
bankruptcy or insolvency laws, or laws relating to the re-
lief of debtors, readjustments of indebtedness, reorgani-
zations, arrangements, compositions or extensions (other
than a law which does not permit any readjustment of
the indebtedness payable hereunder) and, unless such
proceedings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as
such stay shall continue in force or such ineffectiveness
shall continue), all the obligations of the Company or the
Guarantor, as the case may be, under this Agreement
shall not have been duly assumed in writing, pursuant to
a court order or decree, by a trustee or trustees or re-
ceiver or receivers appointed for the Company or the
Guarantor or for the property of the Company or the
Guarantor in connection with any such proceedings or
otherwise given the same status as obligations incurred
by such a trustee or trustees or receiver or receivers,
within 30 days after such appointment, if any, or 60 days
after such proceedings shall have been commenced,
whichever shall be earlier; or

(d) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by

»a,
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or against the Guarantor and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Guarantor under this
Agreement shall not have been duly assumed in wriling,
pursuant to a court order or decree, by a trustee or trus-
tees appointed in such proceedings in such manner that
such obligations shall have the same status as obligations
incurred by such trustee or trustees, within 30 days after
such appointment, if any, or 60 days afler such petition
shall have been filed, whichever shall be earlier; or

(e) The Company shall make or sufter any un-
authorized assignment or transfer of this Agreement or
any interest herein or any unauthorized transier of the
right to possession of any unit of the Equipment; or

(f) An event of default shall occur under the Other
Agreement (as defined in Article 3 hercof);

then at any time after the occurrence of such an event of
default the Vendor may, upon written notice to the Com-
pany and the Guarantor and upon compliance with any
legal requirements then in force and applicable to such
action by the Vendor, (i) subject to the rights of the Lessce
referred to in Article 12 hereof, cause the Lease immmedi-
ately upon such notice to terminate (and the Company and
the Guarantor each acknowledge the right of the Vendor to
terminate the Icuse), it being agreed for the henefit of the
Vendee that in such event the Guarantor shall remain liable
under the L.case to the same extent as if an Event of De-
fault under the l.case (as defined in §9 thereof) had
occurred and the Vendee had terminated the Lease pur-
suant to § 9 thereof, and;or {ii) declare (hereinaiter called
a Declaration of Default) the entire unpaid Purchase Price
of the Equipment, together with the interest thereon then
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accrued and unpaid, immediately due and payable, without
further demand, and thereafter the aggregate of the unpaid
balance of such Purchase Price and such interest shall bear in-
terest from the date of such declaration at the rate of 10%4 %
per annum, compounded quarterly, and the Vendor shall
thereupon be entitled to recover judgment for the entire
unpaid balance of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judg-
ment out of any property of the Company or the Guarantor
wherever situated. The Company or the Guarantor, as the
case may be, shall promptly notify the Vendor of any event
which has come to its attention which constitutes, or would
constitute but for the giving of notice and/or lapse of time,
an event of default under this Agreement.

The Vendor may waive any such event of default and its
consequences and rescind any Declaration of Default or
notice of termination of the Lease by notice to the Com-
pany and the Guarantor in writing to that effect, and there-
upon the respective rights of the parties shall be as they
would have been if no such default had existed and no dec-
laration or notice of termination of the Lease had been
made. Notwithstanding the provisions of this paragraph,
it is expressly understood and agreed by the Company and
the Guarantor that time is of the essence of this Agreement
and that no such waiver or rescission shall extend to or
affect any other or subsequent default or impair any rights
or remedies consequent thereon.

ARTICLE 18. Remedies. At any time during a Declara-
tion of Default, the Vendor may, upon such further notice,
if any, as may be required for compliance with any manda-
tory requirements of law then in force and applicable to
the action to be taken by the Vendor (subject to the rights
of the Lessee under the Lease referred to in Article 12
hereof) take, or cause to be taken by its agent or agents,
immediate possession of the Equipment, or any unit thereof,
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without liability to return to the Company or the Guarantor
any sums theretofore paid and free from all claims what-
soever, except as hereinafter in this Article 18 expressly
provided. and may remove the same from possession and
use of the Company or anyone having such possession and
use and for such purpose may enter upon the premises of
the Company or the Guarantor or where the Equipment
may be located and may use and employ in connection with
such removal any supplies, services and aids and any avail-
able trackage and other facilities or means of the Company
or the Guarantor, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment in pursuance of this Agreement and shall
reasonably designate a point or points upon the lines of
the Guarantor for the delivery of the Lquipment to the
Vendor, the Guarantor shall, at ils own expense, forthwith
and in the usual manner, cause the Equipment to he moved
to such point or points as shall be reasonably designated
by the Vendor and shall there deliver the Equipment or
cause it to be delivered to the Vendor. At the option of the
Vendor, the Vendor may keep the Equipment on any of
the lines of railroad or premises of the Guarantor until the
Vendor shall have leased, soid or otherwise disposed of
the same. IFor such purpose the Guarantor agrees to furnish
without charge for rent or storage, the necessary facilities
at any reasonably convenient point or poinis selected by
the Vendor. This agreement to deliver the Equipment as
hereinbefore provided is of the essence of this Agreement
between the parties, and upon application to any court of
equity having jurisdiction in the premises, the Vendor shall
be entitled to a decree against the Company and/or the
Guarantor requiring specific performance hereof ; provided,
however, that if the Guarantor is in possession of the
Equipment, the Vendor shall be entitled to such a decree
only against the Guarantor. The Company and the Guar-
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antor hereby expressly waive any and all claims against the
Vendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the
LEquipment in any reasonable manner.,

At any time during the continuance of a Declaration of
Default, the Vendor (after retaking possession of the
Equipment as hereinbefore in this Article 18 provided) may
at its election and upon such notice as is hereinafter set
forth retain the Equipment in satisfaction of the entire in-
debtedness in respect of the Purchase Price of the Equip-
ment together with interest thereon accrued and unpaid
and all other payments due under this Agreement and make
such disposition thereof as the Vendor shall deem fit. Writ-
ten notice of the Vendor’s election to retain the Equipment
shall be given to the Company and the Guarantor by tele-
gram or registered mail, addressed as provided in Article
23 hereof, and to any other persons to whom the law may
require notice within 30 days after the entire indebtedness
in respect of the Purchase Price of the Equipment shall
have been declared immediately due and payable. In the
event that the Vendor should elect to retain the Equipment,
and no objection is made thereto within the 30-day period
described in the second proviso below, all rights of the Com-
pany in the Equipment will thereupon terminate and all
payment made by the Company or the Guarantor may be
retained by the Vendor as compensation for the use of the
Equipment ; provided, however, that if the Company, before
the expiration of the 30-day period described in the proviso
below should pay or cause to be paid to the Vendor the
total unpaid balance of the indebtedness in respect of the
Purchase Price of the Equipment, together with interest
thereon accrued and unpaid and all other payments due
under this Agreement, then in such event absolute right to
the possession of, title to and property in the Equipment
shall pass to and vest in the Company; and provided, fur-

%
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ther, however, that if the Company or any other persons
notified under the terms of this paragraph object in writing
to the Vendor within 30 days from the receipi of notice of
the Vendor’s election to retain the Equipment, then the
Vendor may not so retain the Equipment, hut shall sell,
lease or otherwise disposc of it or continue to hold it pend-
ing sale, lease or other disposition as hereinafter provided
or as may otherwise be permitted by law.

At any time during the continuance of a Declaration of
Default, the Vendor with or without the retaking of posses-
sion thereof at its election and upon reasonahle notice to the
Company, the Guarantor and any other persons to whom
the law may require notice of the time and place, may sell
the Equipment, or any unit thereof, free from any and all
claims of the Company, or of any other party (including
the Guarantor) claiming by, through or under the Company,
at law or in equity, at public or private sale and with or
without advertisement as the Vendor may determine; pro-
vided, however, that if prior to such sale or prior {o the
making of a contract for such sale, the Company should
tender full payment of the entire indebtedness in respect of
the Purchase Price of the lXquipment, together with interest
thercon accrued and unpaid and all other paymenis due
under this Agreement as well as expenses of the Vendor in
retaking, holding and preparing the Equipment for disposi-
tion and arrangement for the sale and the Vendor’s reason-
able attorneys’ fees, then in such event absolute right to the
possession of, title to and property in the Equipment shall
pass to and vest in the Company. The proceeds of such sale,
or of any lease or other disposition of the Equipment as pro-
vided hereunder, less the attorneys’ fees and any other ex-
penses incurred by the Vendor in taking possession of, re-
moving, storing and so disposing of the Equipment, shall be
credited on the amount due to the Vendor under the provi-
sions of this Agreement.
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Any sale hereunder may be held or conducted at such
place or places and at such time or times as the Vendor may
specify, in one lot and as an entirety or in separate lots, and
without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the
Vendor may determine; provided, however, that the Com-
pany and the Guarantor shall be given written notice of such
sale as provided hereinabove. If such sale shall be a private
sale it shall be subject to the right of the Company and the
Guarantor to purchase or provide a purchaser, within ten
days after notice of the proposed sale price, at the same
price offered by the intending purchaser or a better price.
The Vendor may bid for and become the purchaser of the
Equipment, or any unit thereof, so offered for sale without
accountability to the Company or the Guarantor (except
to the extent of surplus money received as hereinafter pro-
vided in this Article 18), and in payment of the purchase
price therefor the Vendor shall be entitled to have credited
on account thereof all sums due to the Vendor from the
Company hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or here-
after existing at law or in equity, and each and every power
and remedy may be exercised from time to time and simul-
taneously and as often and in such order as may be deemed
expedient by the Vendor, except as such exercise may ex-
pressly be limited herein. All such powers and remedies
shall be cumulative, and the exercise of one shall not be
deemed a waiver of the right to exercise any other or others,
except as such exercise may expressly be limited herein. No
delay, except where time limits are expressly herein pro-
vided, or omission of the Vendor in the exercise of any
such power or remedy and no renewal or extension of any
payrents due hereunder shall impair any such power or
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remedy or shall be construed to be a waiver of any default
or an acquiescence therein.

All sums of money realized by the Vendor under the
remedies herein provided shall be applied, first to the pay-
ment of the expenses and liabilities of the Vendor herein
undertaken to be paid, second to the payment of interest
on the unpaid Purchase Price of the Equipment accrued and
unpaid and third to the payment of the unpaid Purchase
Price of the IEquipment. If, after applying as aforesaid all
sunis of money realized by the Vendor, there shall remain
any amount due to it under the provisions of this Agree-
ment, the Company shall pay the amount of such deficiency
to the Vendor upon demand, and, if the Company shall
fail to pay the full deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a judgment there-
for against the Company and the Guarantor, If, after
applying as aforesaid all sums realized by the Vendor, there
shall remain a surplus in the possession of the Vendor, such
surplus shall be paid to the Company or the Guarantor,
as the case may be.

The Company will pay all reasonable expenses, includ-
ing attorneys’ fees, incurred by the Vendor in enforcing
its remedies under the terms of this Agreement. In the
event that the Vendor shall bring any suit to enforce any
of its rights hereunder and shall be entitled to judgment,
then in such suit the Vendor may recover reasonable ex-
penses, including attorneys’ fees and the amount thereof
shall be included in such judgment.

The foregoing provisions of this Article 18 are subject
in all respects to all mandatory requirements of law at the
time in force and applicable thereto,

ArTICLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state shall as to such state be ineffective, without modifying
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the remaining provisions of this Agreement. Where, how-
ever, the conflicting provisions of any applicable state law
may be waived, they are hereby waived by the Company and
the Guarantor to the full extent permitted by law, to the end
that this Agreement shall be deemed to be a conditional sale
and enforced as such.

Except as otherwise provided in this Agreement, the
Company and the Guarantor, to the full extent permitted by
law, hereby waive all statutory or other legal requirements
for any notice of any kind, notice of intention to take pos-
session of or to sell the Equipment, or any unit thereof, and
any other requirements as to the time, place and terms of
sale thereof, any other requirements with respect to the en-
forcement of the Vendor’s rights hereunder and any and all
rights of redemption. -

ArTicLE 20. Extension not a Waiver. Any extension
of time for payment hereunder or other indulgence duly
granted to the Company shall not otherwise alter or affect
the Vendor’s rights or the obligations of the Company or the
Guarantor hereunder. The Vendor’s acceptance of any pay-
ment after it shall have become due hereunder shall not be
deemed to alter or affect the Company’s or the Guarantor’s
obligations or the Vendor’s rights hereunder with respect to
any subsequent.payments or defaults therein.

ARTICLE 21. Recording. The Company and the Guar-
antor will cause this Agreement, the first assignment here-
of and any supplements hereto and thereto to be filed, re-
corded or deposited and refiled, re-recorded or redeposited
with the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce Act and other-
wise as may be required by law or reasonably requested by
the Vendor for the purpose of proper protection, to the
satisfaction of counsel for the Vendor, of its title to the
Equipment and its rights under this Agreement or for the




>

33

purpose of carrying out the intention of this Agreement;
and the Company and the Guarantor will promptly {urnish
to the Vendor evidences of such filing, recording or deposit-
ing, and an opinion or opinions of counsel with respect
thereto, satisfactory to the Vendor. This Agreement shall
be filed and recorded with the Interstate Commerce Com-
mission prior to the delivery and acceptance of any unit of
the Equipment.

ArTICLE 22. Pavment of Expenses. The Guarantor
will pay all reasonable costs and cxpenses (other than the
fees and expenses of counsel for the Company) incident to
the preparation and execution of this Agreement and the
first assignment of this Agreement (including the fees and
expenses of an agent, if the {irst assignee is an agent), or
any instrument supplemental thereto, including all fees and
expenses of special counsel for the first assignee of this
Agreement and for any party acquiring interests in such
first assignment, and all reasonable costs and expenses in
connection with the transfer by any party of interests ac-
quired in such first assighment. For the purposes of this
Article 22, it the first assignee is an agent, then any suc-
cessor thereto shall he considered the first assignee.

ARTICLE 23. Notice. Any notice hereunder to any of
the persons designated below shall be decmed to be properly
served when delivered to or otherwise reccived hy it at the
following specified addresses:

(a) to Brooke/Tricia Corporation, c/o Solomon
Brothers & Hutzler at Sixty Wall Street, New York,
New York 10005, attention of Laylon F. Smith; with
a copy 10 GATX-Armco-Boothe at One Maritime Plaza,
San Francisco, California 94111, attention of Contracts
Administration,
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(b) to the Guarantor, at Six Penn Center Plaza,
Philadelphia, Pa. 19104,

(c) to the Owners, at the address specified in
Item 2 of Annex A hereto,

(d) to any assignee of the Vendor, or of the Com-
pany, at such address as may have been furnished in
writing to the Company, or the Vendor, as the case may
be, and to the Guarantor, by such assignee,

or at such other address as may have been furnished in
writing by such person to the other persons listed above.
The Company represents and warrants that its'chief place

Ry P

of business is in the State of New York:

ARTICLE 24. Immunities. No recourse shall be had
in respect of any obligation due undét this Agreement, or
referred to herein, against any incorporator, stockholder,
director or officer, past, present or future, 6f the Company,
the Guarantor or the Vendor, or against any principal or
principals (disclosed or undisclosed) of the Company if
the Company is acting in an agency or nominee capacity,
whether by virtue of any constitutional provision, statute
or rule of law or by ‘enforcement of any assessment or
penalty’or otherwiSe, all such liability, whether at common
law, in equity, by any constitutional provision, statute or
otheriisé, of ‘incorporators, stockholders, directors, officers
or principals being forever released as a condition of and
as consideration for the execution of this Agreement.

ArTICLE 25. Effect and Modification of Agreement.
This Agreement, and the annexes relatmg hereto, exclu-
sively and completely state the rlghts and .agreements of
the Vendor, the Company and the Guarantor with respect
to the Equipment and supersede all other agreements, oral
or written, with respect to the Equipment, No variation of
this Agreetr'leﬁt' and'no waiver of any of its provisions or
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conditions shall be valid unless in writing and duly executed
on behalf of the Vendor, the Company and the Guarantor.

ArTticLE 26. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be gov-
erned by the laws of the State of New York; providcd,
howewver, that the parties shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act and
such additional rights arising out of the filing, recording or
deposiling hereof and of any assignment hereof as shall be
conferred by the laws of the several jurisdictions in which
this Agreement or any assignment hereof shall be filed,
recorded or deposited. .

ARTICLE 27. Definitions. The term ‘“Vendor”, when-
ever used in this’ ‘Agreement, means, before any asqgmnent
of any of then- rights hercunder, the persons named in
Item 1 of Annex A hereto and amny successor or suc-
cessors for the time being to their rights, powers, duties
and obligations, and, after any such assignment, both any
assignee or assignees for the time being of such particular
assigned rights as regards such rights, and also any assignor
or assignors as regards any rights hercunder that are
retained or excluded from any assignment; and the term
“Owners” whenever used in.this Agreement, means, both
before and after any such assignment, the persons named

in Ttem 1 of Annex A hereto and any successor or successors .

for the time being to their rights, powers, duties and
obligations.

ArTICLE 28. FExecution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the same con-
tract, which shall be sufficiently evidenced hy "any such
original counterpart Although this Agreement is dated as
of March 1, 1970, for couvemcnce the actual date or
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dates of execution hereof by the parties hereto is or are, re-
spectively, the date or dates stated in the acknowledgments
hereto annexed.

In WiTNESs W HEREOF, the parties hereto have executed
this instrument or, pursuant to due corporate authority,
have caused this instrument to be executed in their respective
corporate names by duly authorized officers, and their
respective corporate seals to be hereunto affixed and duly
attested, all as of the date first above written.

Witnessed:

[ CORPORATE SEAL]

]

Secretary

PENN CENTRAL TRANSPORTATION
CoMPANY,

[ CORPORATE SEAL] ice President

Assistant Secretary

Asfistant V

e




-

37

STATE OF NEw YORK .y
CounTty oF NEW YORK "

On this/ 7&X day of P:};ril, 1970, before me person-
ally appeared sy {=>r -3 #2+414 Lt me personally
known. who, being by me duly sworn. says that he is

_238% President of BrooKE/Tr1c1A CORPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of satd corporation. that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the
execulion of the foregoing instrument was the free act and

deed of said corporation. .
3 — j/ #
’(:._L,:( l':’-u,q_i S L g’

Notary Public

et e qamen A TR
Jl-"' "L'."'."'.\- A - ot
g, PV MY

[ NOTARIAL SEAL]

COMMONWEALTII OF PENNSYLVANIA -
CouNTY OF PHILADELPHIA - -

On this ”‘U-)day of April, 1970, before me personally
appeared J. A. ZerBE and R. J. Youxg, to me personally
known to be the persons described in and who executed
the foregoing instrument, and each of them acknowledged
that the execution of the foregoing instrument was his
free act and deed.

[ NOTARIAL SEAL]

JUDITH 2. POTE
My Commission EXpires: HoteyFubkc, "ul.1*  Philade'shia Ca.
My Comrission Expirss January 2R, 1974
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COMMONWEALTH OF PENNSYLVANIA 68 -
CouNTY OF PHILADELPHIA ‘

On this /7@day of April, 1970, before me person-
ally appearedy, E. Dermond, to me personally known, who,
being by me duly sworn, says that he is an Assistant Vice
President of PENN CENTRAL TRANSPORTATION COMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

Lo ORI

Notgfy Public

[NOTARIAL SEAL] WILLIAM J. O'NEILE
Notary Public, Philadeiphia, Philadelphia Co.
My Commission Expires: My Commission Expires June 26, 1972
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StaTE oF NEW YORK % ..

CounTty orF NEw YORK

On this day of April, 1970, before me personally
appeared . 1o me known and known to
me to be the person who executed the foregoing instrument,
who. being duly sworn by me, did for himseli depose and
say that he is a Vice President of GATX/Bootne Corro-
RATION ; that one of the seals afiixed to the foreguing instru-
ment is the corporate seal of said corporation; that said
corporation is a general partner of GATNX-Armco-Boothe,
a general parinership organized under the Uniform Part-
nership Law of the State of Ohio; that the foregoing in
strument was executed on behalf of and with authorization
of said partnership by such corporation acting by authority
of its Board of Directors; and he did duly acknowledge 1o
me that the foregoing instrument was so executed as the
free act and deed of ~aid partnership.

[NOTARIAL SEAL | Notary Public

COMMONWEALTH OF PENNSYLVANIA ss.:
CorNTY OF PUILADELPIIIA "

On this day of April, 1970, before me person-
ally appeared to me personally known,
who, being by me duly sworn, says that he is an Assistant
Vice President of PENN CENTRAL TrANSPOrRTATION COM-
PANY, that one of the seals affixed to the foregoing instru-
ment is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said cor-
poration Dby authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

[NOTARIAL SEAL] Notary Public

My Commissioﬁ Expires:
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526" 100-Ton Gondola Cars
65 70-Ton Gondola Cars

60’ 100-Ton Box Cars

—

60’ 100-Ton Box Cars
50’ 100-Ton Bo_:_c_ Cars
86’ 100-Ton Box Cars
60’ 100-Ton Box Cars

[0x
Cabooses

50’ 70-Ton Air Pak Cushion Cars

55’ 100-Ton Coil Steel Cars

40

SCHEDULE A

Quantity

Lessee’s
Road
Numbers
(Inclusive)

500
51

B

/90 \\,

At

578750-
579249

592000-
592050

220880-
220889
220893-
220946
275386-
275398
279031-
279043

220947-
221025

210939-
210952

2957133
2957591

275412-
275443

18545-
18599

264596-
264650

752735-
752799

23,000
19,543
28,400
25,359
15,367
22,848

21,633

Total
Base
Price

$ 7,100,000
930,750

2,320,200

1,817,000
273,602
1,334,800
811,488
845,185
1,256,640

1,406,145

Aggregate Base Price $18,095,810

(4




LEASE OF RAILROAD EQUIPMENT

by and between

GATX-ARMCO-BOOTHE

and

PENN CENTRAL TRANSPORTATION COMPANY

Dated as of March 1, 1970




LEASE OF RAILROAD EQUIPMENT dated as of
March 1. 1970, between GATN-ArMco-BooTuE, an
Ohio gencral parinership consisting of GATX /Boorue
CorroraTiON, 2 Delaware corporation, and Armcor
Boormne Corroration, an Ohio corporation, sole gen-
eral partners (said parinership being hereinalter called
the Lessor and said partners being hereinafier called
the Partners). and PeNN CENTRAL TRANSPORTATION
CoMpaxNy, a Penngylvania corporation (hercinafter
called the Lessce).

WiHEREAS, DROOKE TRrRiciA  Corroratiox (herein-
after called the Company ) and the Lessee have entered into
Conditional Sale Agrecments dated as of March 1, 1970
(hercinaiter called the Conditional Sale Agreements),
with J. A, Zeree and R ] Youna, and W, (). Brem and
T. K. Haxw, Jr. sespeetively (hereinalter referred to as
the Owners), wherein the Owners have agreed to acquire,
sell and deliver to the Company the railroad equipment
described in Schedule A hereto;

WrEREAS, the Lessor has acquired, subject to the terms
and conditinng of the Conditional Sale Agreements, all
the Company’s right, title and interest in said equipment
and under the Conditional SRale Agreements:

Wnereas, the Owners have assigned or will assign
their respective interests in the Conditional Sale Agree-
ments to Tne First PENNSYLvANIA BANKING AND TrUST
CoyMreany, as A\gent (hercinafier. together with its suc-
cessors and assigns, referred to ax the Vendor): and

W HEREAS, the Lessee desires to lease all the units ol said
equipment, or such lesser number as are delivered and ac-
cepted and settled for under the Conditional Sale Agreements
on or prior to December 31, 1970 (hercinafter called the
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Units), at the rentals and for the terms and upon the con-
ditions hereinafter provided;

Now, THEREFORE, in consideration of the premises and
of the rentals to be paid and the covenants hereinafter men-
tioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions, but, upon default of the Lessee here-
under or under a Conditional Sale Agreement, subject to
all the rights and remedies of the Vendor under such Condi-
tional Sale Agreement:

§ 1. Delivery and Acceptance of Units. The Lessor
will cause each Unit to be tendered to the Lessee at the
point or points within the United States of America at which
such Unit is delivered to the Lessor under the appropriate
Conditional Sale Agreement. Upon such tender, the Lessee
will cause an authorized representative of the Lessee to
inspect the same, and if such Unit is found to be in good
order, to accept delivery of such Unit and execute and
deliver to the Lessor and to the appropriate Owners
a certificate of acceptance and delivery (hereinafter called
the Certificate of Delivery), whereupon such Unit shall
be deemed to have been delivered to and accepted by the
Lessee and shall be subject thereafter to all the terms and
conditions of this Lease.

§2. Rentals. The Lessee agrees to pay to the Lessor
as rental for the Units subject to this Lease 60 consecutive
quarterly-annual payments, payable on the business day
next preceding January 28, April 28, July 28, and October
28 (each such business day being hereinafter called a Pay-
ment Date) in each year commencing July 28, 1970. Such
payments, if any, made on Payment Dates occurring prior
to the earlier of the last Closing Date under the Conditional
Sale Agreements (as defined in the Conditional Sale Agree-
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ments) and December 31, 1970 (the earlier of such dates
being hereinafter called the Cut-Off Date) shall each be in
the amount of $513.067.66 less the amount, if any, payable
by the Lessee on such Payment Date pursuant to the last
paragraph of Paragraph 4 of the Finance Agreement dated
as of March 1, 1970 among the Vendor, as Agent, the
Tessee, as Guarantor, and the parties named in Schedules
A and D thercto. Such payments made on Payment Dates
occurring after the Cut-Off Date shall each be in an amount
equal to 2.8386%; of the aggregate Purchase Price (as
such term is defined in the Conditional Sale Agrecments)
of all Units subject to this Lease. 1f such aggregate Pur-
chase Price (hereinafrer called the Aggregate Purchase
Price) shall be other than the aggregate base price set forth
in Schedule A hercto (hereinafter called the Aggregate
Base Price) of the units oi railroad equipment described
therein the rental payments made on July 28, 1970 and
October 28, 1970, shall be adjusted as provided for in the
next succeeding sentence of this paragraph to an amount
equal to 2.8380%: of the Aggregate urchase Price (such
adjusted rental payments being hereinafter called the Ad-
justed Rental Payments). 1f the Aggregate Purchase Price
is in excess of the Aggregate Base Price, the Lessee shall
pay to Lessor on January 28, 1971 an amount equal to the
sum of the excess of cach of the Adjusted Rental Payments
over $513.067.00, plus interest: if the Aggregate Purchase
Price is less than the Aggregate Base Price the Lessor shall
pay to Lessee on January 28, 1971 an amount equal to the
sum of the excess of $513,667.66 over each of the Adjusted
Rental Payments. plus interest. Interest as used in the pre-
ceding sentence of this paragraph shall be computed at the
rate of 8.5% per annuwm compounded quarterly and shall
accrue from the due dates of each of the rental payments
with respect to which an amount is paid by the Lessor or the
[.essee under the preceding sentence oi this paragraph. as
the case may be (July 28, 1970 and October 28, 1970), to
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January 28, 1971. Notwithstanding the foregoing, any and
all sums paid by the Lessee pursuant to its guaranty obliga-
tions set forth in Article 6 of the Conditional Sale Agree-
ments not atiributable to an Event of Default (as herein-
after defined) hereunder shall be thereupon deemed to have
been paid in reduction or satisfaction, to the extent thereof,
of any rental payments then or thereafter due or payable
by the Lessee to the Lessor under this Lease.

The term “business days” as used herein means cal-
endar days, excluding Saturdays, Sundays and legal holi-
days in the City of Philadelphia.

The Lessor irrevocably instructs the Lessee to make all
the payments provided for in this Lease in Philadelphia
Clearing House funds (including but not limited to the
payments required under § 6 hereof) for the account of the
Lessor, care of the Vendor at its office at Fifteenth and
Chestnut Streets, Philadelphia, Pennsylvania 19101 (or to
any assignee of the Vendor pursuant to Section 6 of the
Agreements and Assignments between the respective Own-
ers and the Vendor, dated as of March 1, 1970, under
which the Conditional Sale Agreements are being assigned
to the Vendor). Such payments shall be applied by the Ven-
dor to satisfy the obligations of the Company under the
Conditional Sale Agreements accrued on the Payment Date
(as defined in the Conditional Sale Agreements) next suc-
ceeding the date such payments are due hereunder and, so
long as no event of default under the Conditional Sale
Agreements shall have occurred and be continuing, any
balance shall be promptly paid to the Lessor in immediately
available San Francisco funds by wire transfer to the
account of GATX-Armco-Boothe, 1970, account no. 0075-
019497 at Wells Fargo Bank, N. A., Market-Montgomery
Office, 4 Market Streect, San Francisco, California 94104
or to such other place as Lessor shall specify in writing.

This Lease is a net lease and the Lessee shall not be
entitled to any abatement of rent, reduction thereof or setoff
against rent, including, but not limited to, abatements, re-
ductions or setoffs due or alleged to be due to, or by reason
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of. any pasi, present or future claims of the Lessee against
the Iessor under this Lease or the Owners or ihe
Vendor or otherwise: nor, except as otherwise expressty pro-
vided herein, shall this Lease terminale, or the respective ob-
ligations of the Lessor nr the Lessee be otherwise atfected,
by reason of any defect in ¢:r damage 1o or loss of possession
or loss of use uf vur destruction of all or any of the Units
from whatsoever cause, the prohibition of or other restric-
tion against T.essee’s use of all or anyv of the Units, the inter-
ference with such use by any person or entity, the invalidity
or unenforceability or lack of due authorization of this
Lease, or {or any other cause whether similar or dissimilar
to the foregoing. any present or future law fo the contrary
notwithstanding, it heing the intention of the parties hereto
that the rents and other amounts payable by the Lessee
hereunder shall continue to be payable in all events in the
manner and at the {imes herein provided unless the obliga-
tion to pay the same shall be terminated pursuant to the
express provisions of this Lease.

§ 3. Term of Lcase. The term of this Lease as to each
Unit shall begin on the daze of the delivery to and accept-
ance by the Lessee of such Unit and, subject to the provi-
sions of §§ 6.9 and 12 hereof, shall terminate on the date on
which the final quarterly-annual payment of rent in respect
thereof is due hereunder.

Notwithstanding anything to the contrary contained
herein all rights and obligations under this Lease and in
and to the Units, upon default by the Lessee hercunder, or
under the Conditional Sale Agreements, are subject to the
rights of the Vendor under the Conditional Sale Agreements.
If an event of default should occur under a Conditional
Sale Agreement, the Vendor may terminate this Lease (or
rescind its termination), all as provided therein. unless the
Lessee is not in default under this T.ease or under a Con-
ditional Sale Agreement in its capacily as guarantor or
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otherwise. Anything to the contrary herein contained not-
withstanding, the Lessee agrees that in the event of such
termination by the Vendor, the Lessee shall remain liable
under this Lease to the same extent as if an Event of
Default hereunder (as defined in § 9 hereof) had occurred
and the Lessor had terminated this Lease pursuant to § 9
hereof.

§ 4. Identification Marks. The Lessee will cause each
Unit to be kept numbered with the identifying number set
forth in Schedule A hereto and will keep and maintain,
plainly, distinctly, permanently and conspicuously marked
on each side of such Unit, in letters not less than one inch
in height, the following words:

“The First Pennsylvania Banking and Trust Com-
pany, Security-Owner”

or-other appropriate words designated by the Lessor, with
appropriate changes thereof and additions thereto as from
time to time may be required by law in order to protect the
title of the Lessor or the Vendor to such Unit and the rights
of the Lessor under this Lease and of the Vendor under the
Conditional Sale Agreements. The Lessee will not place any
such Unit in operation or exercise any control or dominion
over the same until such names and words shall have been
so marked on both sides thereof and will replace promptly
any such names and word or words which may be removed,
defaced or destroyed. The Lessee will not change the identi-
fying number of any Unit except in accordance with a state-
ment of new identifying numbers to be substituted therefor,
which statement previously shall have been filed with the
Vendor and the Lessor by the Lessee and filed, recorded or
deposited in all public offices where this Lease will have
been filed, recorded or deposited.

Except as above provided, the Lessee will not allow the
name of any person, association or corporation to be placed
on the Units as a designation that might be interpreted as a




-
£/

claim of ownership; provided, however, that the l.cssee may
cause ihe Units to be lettered with the names or initials or
other insignia customarily used by the Lessee or its affiliates
on railrond equipment used by them of the same or a similar
type for convenience of idemtification of their rights to use
the Units as permitted under this Lease.

§ 3. Taxes. All payments to be made by the Lessee
hereunder will be free of expense to the Lessor and/or its
ariners for collection or other charges and will be free of
expense to the Lessor andsor its Partners with respect to
the amount of any local, state or federal or Canadian (Do-
mininn or Provincial) {axes (other than any federal income
tax or any Canadian | Dominion or Provineial| income tax
[t the extent that the Lessor and/or its Partners receives
credit therefor agaiust their respective United States fed-
cral income tax tabilities| pavable by the lessor and/or
ils Parlners in consequence ol the receipt of payments pro-
vided herein and other than the aggregate of all state or
city income taxes or franchise taxes measured by net in-
come hased on such receipts, up to the amount of any such
taxes which would be payable to the states and cilies in
which the lLessor and/or its Partners, as the case may be,
have their principal places of husiness without apportion-
ment to any other states or cities, except any such tax
which is in substitution for or relieves the Lessee from the
payment ol taxes which it would otherwise be obligated to
pay or reimburse us herein prinided). assessments or li-
cense fees and any charges, ines or penaldes in connection
therewith (hereinatter called impositions) hercafter levied
or imposed upon or in connection with or measured by this
Lease or any sale, rental, u-e, payment. shipment, delivery
or transfer ol title under the terms hereoi or the Condi-
tional Sale Agreements, all of which impoesitions the Les-
see assunies and agrees to pay on demand in addition to
the payments to he mwade by it provided for herein. The
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Lessee will also pay promptly all impositions which may be
imposed upon any Unit or for the use or operations thereof
or upon the earnings arising therefrom or upon the Lessor
and/or its Partners solely by reason of the Lessor’s owner-
ship thereof and will keep at all times all and every part of
such Unit free and clear of all impositions which might in
any way affect the title of the Lessor or result in a lien
upon any such Unit; provided, however, that the Lessee
shall be under no obligation to pay any impositions so long
as it is contesting in good faith and by appropriate legal
proceedings such impositions and the nonpayment thereof
does not, in the opinion of the Lessor, adversely affect the
title, property or rights of the Lessor hereunder or under
the Conditional Sale Agreements. If any impositions shall
have been charged or levied against the Lessor and/or its
Partners directly and paid by the Lessor and/or its Part-
ners, the Lessee shall reimburse the Lessor on presentation
of invoice therefor.

In the event that the Company and/or the Lessor shall
become obligated to make any payment to the Owners or
the Vendor pursuant to Article 10 of a Conditional Sale
Agreement not covered by the foregoing paragraph of this
§ 5 (hereinafter called Additional Obligations), the Lessee
shall pay on demand such additional amounts (which shall
also be decmed impositions hereunder) to the Lessor as
shall be equal to such Additional Obligations.

Any determination, from time to time, by a firm of inde-
pendent certified public accountants designated by Lessor
and approved by Lessee (which approval shall not be un-
reasonably withheld and which approval is hereby irrevo-
cably given to either Haskins & Sells or Ernst & Ernst)
that Lessee is obligated to pay Lessor a specific amount
under this § 5 shall be final and binding on the parties hereto
and their assigns.

In the event any reports with respect to impositions are
required to be made on the basis of individual Units, the
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Lessee will either make such reports in such manner as to
show the interests of the Lessor and the Vendor in such
Units or notify the Lessor and the Vendor of such require-
ment and make such reports in such maunner as shall be
satisfactory to the Lessor and the Vendor.

In the event that, during the continuance of this Lease,
the Lessee becomes liable for the payment or reimbursement
of any impositions, pursuant to this § 5, such liability shall
continue, notwithstanding the expiration of this Lease, until
all such impositions arc paid or reimbursed by the Lessee.

§ 6. Payment for Casually Occurrences. In the event
that any Unit shall be or become worn out, lost, stolen,
destroyed, or in the opinion of the ILessor, irreparably
damaged, from any cause whatsoever, or taken or requi-
sitioned by condemnation or otherwise (such occurrences
being hereinafter called Casualty Occurrences) during the
term of this Lease. the Lessee shall, within eight business
days after it shall have determined that such Unit has
suffered a Casualty Occurrence, fully inform the Lessor
and the Vendor with respect thereto. On the business day
next preceding the January 28 or July 28 next succeeding
such notice (or, in the event such January 28 or July 28
shall occur within five business days after such notice,
on the business day next preceding the following January
28 or July 28) the T.cssee shall pay to the Lessor an
amount equal 1o the accrued rental for such Unit to the
date of such payment plus a sum equal to the Casualty Value
(as hereinafter defined) of such Unit as of the date of
such payment in accordance with the schedule set out
below; protided, however, that the first payment in re-
spect of a Casually Occurrence shall in no event be made
prior to Januvary 28, 1971; and prowided, further, that pay-
ment shall be made on the business day next preceding
April 28, 1985, for any Casualty Occurrence for which pay-
ment has nnt been made prior to the business day next pre-
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ceding April 28, 1985. Upon the making of such payment
by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue as of the date of such payment,
the term of this Lease as to such Unit shall terminate and
(except in the case of the loss, theft or complete destruction
of such Unit) the Lessor shall be entitled to recover posses-
sion of such Unit. In the event of the complete destruction
of such Unit, the Lessee shall also pay the Lessor the sal-
vage value of such Unit which will be based upon its net
scrap value, computed at the current quoted price per gross
ton of number 1 railroad heavy melting steel scrap at Pitts-
burgh, Pennsylvania, on the date of the Casualty Occur-
rence, less an allowance of $4.50 per gross ton for dis-
mantling such Unit. Upon such payment of the salvage
value for such Unit, the title to such Unit shall pass to and
vest in the Lessee.

The Casualty Value of each Unit as of the date payment
is required to be made in respect thereof shall be that per-
centage of the Purchase Price of such Unit as is set forth
in the following schedule opposite such date:

Payment Date Percentage  Payment Date Percentage
1/28/71 ...... 100.409%, 7/28/78 ...... 76.71%
7/28/71 ...... 100.18"  1/28/79 ...... 73.58
1/28/72 ...... 99.77  7/28/79 ...... 70.25
7/28/72 ... ... 99.16  1/28/80 ...... 66.73
1/28/73 ...... 9836  7/28/80 ...... 63.01
7/28/73 ... ... 9736  1/28/81...... 59.10
1/28/74 ...... 9.17  7/28/81 ...... 54.99
7/28/74 ...... 94.79 1/28/82 ...... 50.70
1/28/75 ...... 93.20 7/28/82 ...... 46.20
7/28/75 ...... 91.43 1/28/83 ...... 41.51
1/28/76 . ..... 8047  7/28/83 ...... 36.62
7/28/76 ...... 87.31 1/28/84 ...... 31.55
1/28/77 ...... 84.95 7/28/84 ... ... 26.27
7/28/77 ...... 82.40 1/28/85 ...... 20.81
1/28/78 ...... 79.65 4/28/85 (and

thereafter) 18.00
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Except as hereinabove in this § 6 provided, the Lessee
shall not be released from its obligations hereunder in the
event of, and shall bear the risk of, any Casualty Occurrence
to any Unit after delivery to and acceptance thereof by the
Lessee hereunder.

§ 7. Annunal Reports. On or before April 15, in each
year, commencing with the year 1971, the Lessee will cause
to be furnished to the Lessor and the Vendor an accurate
statement, as of the preceding December 31, (a) showing
the amount, description and numbers of the Units then
leased hereunder, the amount, description and numbers of
all Units that may have suffered a Casually Occurrence
during the preceding twelve months (or since the date of
this Lease in the case of the first such statement) and such
other information regarding the condition and state of re-
pair of the Units as the Lessor or the Vendor may reason-
ably request, and (b) stating that, in the case of all Units
repainted or repaired during the period covered by such
statement, the markings required by § 4 hereof and Article
9 of the Conditional Sale Agreements shall have been pre-
served or replaced. The Lessor shall have the right at its
sole cost, risk and expense, by its authorized representa-
tives, to inspect the Units and the Lessee’s records with
respect thereto, at such times as shall reasonably be neces-
sary to confirm to the Iessor the existence and proper
maintenance of the Units during the continuance of this
Lease.

Within 120 days of the close of each fiscal year of the
Tessee during the term of this Lease, Lessec shall furnish
Tessor a copy of its balance sheet and income statement on
an unconsolidated basisz and the Form “A” Annual Report
filed with the Interstate Commerce Commission. The bal-
ance sheet and income statement referred to herein shall
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be certified by the public accounting firm regularly used by
Lessee or, if no such financial statements are so certified,
by the chief financial officer of Lessee.

§ 8. Disclaimer of Warranties; Compliance with Laws
and Rules; Maintenance; and Indemnification. The Lessor
makes no warranty or representation, either express or
implied, as to the design or condition of, or as to the
quality of the material, equipment or workmanship in,
the Units delivered to the Lessee hereunder, and the
Lessor makes no warranty of merchantability or fitness
of the Units for any particular purpose or as to title to
the Units or any component thereof, it being agreed that
all such risks, as between the Lessor and the Lessee. are to
be borne by the Lessee. Lessee’s acceptance of delivery of
the Units shall be conclusive evidence as between the Lessee
and the Lessor that all Units described in the Certificate of
Delivery are in all the foregoing respects satisfactory to the
Lessee and the Lessee will not assert any claim of any na-
ture whatsoever against the Lessor based on any of the
foregoing matters.

The Lessee agrees, for the benefit of the Lessor and the
Vendor, to comply in all respects with all laws of the juris-
dictions in which the Units may be operated, with the inter-
change rules of the Association of American Railroads
and with all lawful rules of the Department of Transporta-
tion and the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units. In the
event that such laws or rules require the alteration of the
Units or in case any equipment or appliance on any such
Unit shall be required to be changed or replaced, or in case
any additional or other equipment or appliance is required to
be installed on such Unit in order to comply with such laws,
regulations, requirements and rules, the Lessee agrees to
make such alterations, changes, additions and replacements
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at its own expense; and the Lessee agrees at its own expense
to use, maintain and operate such Unit in full compliance
with such laws, regulations, requirements and rules so long
as it is subject to this l.ease; provided, howewver, that the
Lessee may, in good faith, contest the validity or application
of any such law or rule in any reasonable manner which
does not, in the opinion of the Lessor or the Vendor, ad-
versely affect the property or rights of the Lessor or the
Vendor hereunder of under the Conditional Sale Agrecments.

The Lessee agrees that, at its own cost and expense, it
will maintain and keep each Unit which is subject to this
Lease in good order and repair.

Any and all additions to any Unit and any and all parts
installed on or replacements made 1o any Unil shall be con-
sidered accessions 1o such Unit and, at the cost and expense
of the Lessee, full ownership thereof free of any lien,
charge, security intercst or encumbrance (except for those
created by the Conditional Sale Agreements) shall immedi-
ately be vested in the Lessor and the Vendor as their respec-
tive interests appear in the Unit itsell.

The Lessee agrees 1o indemniiy and save harmless the
Company, the Lessor and the Vendor against any charge or
claim made against the Company. the Lessor or the Vendor,
and against any expense. loss or liability (including butl not
limited to counsel fees and expenses, patent liabilities, pen-
aliies and inferest) which the Company, the Lessor or the
Vendor may incur in any manner by reason ol entering into
or the performance ol the Conditional Sale Agreements or
this T.case or by rcason of the ownership of any Unit, or
which may arise in any manner out of or as the result of
the ordering, acquisition, use. nperation, condition, pur-
chase. delivery, rejection, storage or return of any Unit
under this Leasc, except as otherwise provided in Article
22 of the Conditional Sale Agreements and § 16 of this
T.case. The T.essee further agrees tn indemnify and save
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harmless the Company, the Lessor and the Vendor against
any charge, claim, expense, loss or liability on account of
any accident in connection with the operation, use, condi-
tion, possession or storage of any Unit resulting in damage
to property or injury to any person. The indemnities aris-
ing under this paragraph shall survive payment of all other
obligations under this Lease or the termination of this
Lease.

The Lessee agrees to prepare and deliver to the Lessor
within a reasonable time prior to the required date of filing
(or, to the extent permissible, file on behalf of the Lessor)
any and all reports to be filed by the Lessor with any federal,
state or other regulatory authority by reason of the owner-
ship by the Lessor or the Vendor of the Units or the leasing
thereof to the Lessee.

§9. Default. 1f, during the continuance of this Lease,
one or more of the following events (herein sometimes
called Events of Default) shall occur:

A. default shall be made in the payment of any part
of the rental provided in § 2 hereof and such default
shall continue for five days;

B. the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease or of possession of
the Units, or any thereof ;

C. default shall be made in the observance or per-
formance of any other of the covenants, conditions and
agreements on the part of the Lessee contained herein or
in the Conditional Sale Agreements and such default
shall continue for 20 days after written notice from the
Lessor to the Lessee specifying the default and demand-
ing that the same be remedied;

D. any proceedings shall be commenced by or against
the Lessee for any relief under any bankruptcy or insol-
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vency laws, or laws relating 1o the relief of debtors, read-
justments of indebiedness, reorganizations, arrange-
ments, compositions or extensions {other than a law
which does nol permit any readjustments oi 1he obliga-
tions of the Lessee hereunder or under the Conditional
Sale Agreeients). unless such proceedings shall have
been dismissed, nullified, stayed or otherwise rendered
ineflective (but then only =0 long as such stay shall con-
tinue in force or such ineflcctiveness shall continue),
and all the obligations of the Lessee under this Lease
and under the Conditional Sale Agreements shall not
have been duly assumed in writing, pursuant to a court
order or decree, by a trusice or trusiees or receiver or
receivers appointed for the ILessee or for the property
of the Lessce in connection with any such proceedings in
such manner that such obligations shall have the same
status as obligations incurred by such a trustee or trus-
“lees or receiver or receivers, within 30 days after such
appointment, il any, or 60 days after such proceeding
shall have been commenced, whichever shall be earlier;
or

[L. a petition for reorganization under Section 77 of
the Dankruptey Act. as now constituted or as said Sec-
tion 77 may hereafter be amended, shall be filed by or
against ihe Lessce and, unless such petition shall have
been dismissed, nullilicd, stayed or otherwise rendered
ineffective ( but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue), all
the obligations of the J.essee under the Conditional Salc
Agreements and (his Lease shall not have been duly as-
sumied in wriling, pursuant to a court order or decree.
by a trustee or Lrustees appuinted in such proceedings
in such manner that such obligations shall have the same
status as obligations incurred by such trustee or trustees.
within 30 days after such appointment, if any, or 60
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days after such petition shall have been filed, whichever
shall be earlier;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by the
Lessee of the applicable covenants of this Lease or to
recover damages for the breach thereof; or

(b) by notice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessee to the use of
the Units shall absolutely cease and determine as though
this Lease had never been made, but the Lessee shall
remain liable as hereinafter provided; and thereupon
the Lessor may by its agents enter upon the premises
of the Lessee or other premises where any of the Units
may be and take possession of all or any of such Units
and thenceforth hold, possess and enjoy the same free
from any right of the Lessee, or its successors or
assigns, to use the Units for any purposes whatever;
but the Lessor shall, nevertheless, have a right to
recover from the Lessee within five business days of
notice by the Lessor to the Lessee of the amount due
hereunder any and all amounts which under the terms
of this Lease may be-then due or which may have accrued
to the date of such termination (computing the rental for
any number of days less than a full rental period by
multiplying the rental for such full rental period by a
fraction of which the numerator is such number of days
and the denominator is the total number of days in such
full rental period) and also to recover from the Lessee
within five business days of notice by the Lessor to
the Lessee of the amount due hereunder (i) as dam-
ages for loss of the bargain and not as a penalty, a
sum, with respect to each Unit, which represents the
excess of (x) the present value, at the time of such
termination, of the entire unpaid balance of all rentals
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for such Unit which would otherwise have accrued
hereunder from the date of such termination to the
end of the term of this l.ease as to such Unit over
(v) the then present value of the rentals which
the Lessor reasonably cstimates to be obtainable for
the Unit during such period, such present value to be
computed in each case on a basis of a discount at a rate
equal to the lesser of 7.779 per annum and Manufac-
turers Hanover Trust Company’s prime commercial
loan rate in effect on the date of such termination on
90-day loans to responsible and substantial corporate
borrowers (such prime rate heing hercinafter called
the Prime Rate), compounded quarter-annually from
the respective dates upon which rentals would have been
payable hereunder had this Lease not been terminated,
(ii) any damages and expenses, including reasonable
attorneys’ fees, in addition thereto which the Lessor
shall have sustained by reason of the breach of any
covenant or covenants of this Lease other than for the
payment of rental, and (iii) in the event of a sale or
other disposition of the I.essor’s interest in a Unit after
the occurrence of an Event of Default, not as a penalty
but as liquidated damages for the acceleration of the
recapture of the Rapid Amortization Deduction (as
hereinafter defined) in respect of such Unit, an amount
equal to the percentage set forth in the following sched-
ule opposite the time period during which such Unit is
sold or otherwise disposed of multiplied by the Purchase
Price of such Unit:

SCHEDULE
Date of Sale or Other Disposition Percentage
From date of delivery through 1/28/71 ... 1.67
1/29/71 through 7/28/71 .............. 2.95
7/29/71 through 1/28/72 .............. 4.11
1/29/72 through 7/28/72 .............. 5.14
7/29/72 through 1/28/73 .............. 6.03

1/29/73 through 7/28/73 .......ov..... 6.81
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Date of Sale or Other Disposition Percentage
7/29/73 through 1/28/74 .............. 747
1/29/74 through 7/28/74 .............. 8.00
7/29/74 through 1/28/75 .............. 8.44
1/29/75 through 7/28/75 .............. 877
7/29/75 through 1/28/76 .............. 8.98
1/29/76 through 7/28/76 .............. 9.10
7/29/76 through 1/28/77 .............. 9.12
1/29/77 through 7/28/77 .............. 9.05
7/29/77 through 1/28/78 .............. 8.90
1/29/78 through 7/28/78 .............. 8.64
7/29/78 through-1/28/79 .............. 8.33
1/29/79 through 7/28/79 .............. 7.92
7/29/79 through 1/28/80 .............. 7.47
1/29/80 through 7/28/80 .............. 6.94
7/29/80 through 1/28/81 .............. 6.37
1/29/81 through 7/28/81 .............. 5.74
7/29/81 through 1/28/82 .............. 5.05
1/29/82 through 7/28/82 .............. 4.32
7/29/82 through 1/28/83 .............. 3.38
1/29/83 through 7/28/83 .............. 2.81
7/29/83 through 1/28/84 .............. 202
1/29/84 through 7/28/84 .............. 1.21
7/29/84 through 1/28/85 .............. 0.81
1/29/85 and thereafter ......... e 0.00

For all purposes of this Lease the term Rapid Amortization
Deduction shall mean the full amortization deduction. with
respect to a Unit provided for in section 184 of.the Internal
Revenue Code of 1954 or in a successor section thereto,
based upon the Full Purchase Price of such Unit. For all
purposes of this Lease the term Full Purchase Price shall
mean with respect to a Unit the Purchase Price of such
Unit plus an allocable share of the commission of $65,150
paid by Lessor in connection with the transactions contem-
plated by this Lease.

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumula-
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tive, and shall be in addition to all other remedies in its
favor existing at law or in equity. The Lessee hereby
waives any mandatory requirements of law, now or here-
after in effect, which might limit or modify the remedies
herein provided, to the extent that such waiver is permitted
by law. The Lessee hereby waives any and all existing or
future claims to any offset against the rental payments due
hereunder, and agrees to make rental payments regardless
of any offset or claim which may be asserted by the Lessce
or on its behalf.

The failure of the Lessor to exercise the rights granted
it hereunder upon the occurrence of any of the contingencies
set forth herein shall not constitute a waiver of any such
right upon the continuation or recurrence of any such con-
tingencies or similar contingencies.

§ 10. Return of Units Upon Default. If this Lease
shall terminate pursuant to § 9 hereof, the Lessee shall
forthwith deliver possession of the Units to the Lessor.
For the purpose of delivering possession of any Unit or
Uhnits to the Lessor as above required, the Lessee shall at
its own cost, expense and risk:

A. forthwith place such Units upon such storage
tracks of the Lessee as the Lessor reasonably may desig-
nate,

B. permit the Lessor to store such Units on such
tracks at the risk of the Lessee until such Units have
been sold, leased or otherwise disposed of by the Lessor,
and

C. transport the same to any place on the lines of
railroad operated by it or any of its affiliates or to any
connecting carrier for shipment, all as directed by the
Lessor. '

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
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risk of the Lessee and are of the essence of this Lease, and
upon application to any court of equity having jurisdiction
in the premises the Lessor shall be entitled to a .decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will permit the Lessor or any person designated by it, in-

- cluding the authorized representative or representatives of
any prospective purchaser of any such Unit, to inspect the
same; provided, however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee or of its em-
ployees or agents, for any injury to, or the death of, any
person exercising, either on behalf of the Lessor or any pro-
spective purchaser. the rights of inspection granted under
this sentence.

Without in any way limiting the obligation of the Lessee
under the foregoing provisions of this § 10, the Lessee here-
by irrevocably appoints ctne Lessor as the agent and attorney
of the Lessee, with full power and authority, at any time
while the Lessee is obligated to deliver possession of any
Unit to the Lessor, to demand and take possession of such
Unit in the name and on behalf of the Lessee from whom-
soever shall be in possession of such Unit at the time.

§ 11. Assignment; Possession and Use. This Lease
shall be assignable in whole or in part by the Lessor without
the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written
notice of such assignment from the Lessor. It is understood
and agreed that the term “Lessor” wherever used in this
Lease, including but not limited to the use thereof in §§ 2,
5, 9 and 15, shall include any such assignee.

So long as the Lessee shall not be in default under this
Lease, the Lessee shall be entitled to the possession and use
of the Units in accordance with the terms of this Lease, but,

bl Y
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without the prior written consent of the Lessor, the Lessee
shall not assign or transfer its leasehold interest under this
Lease in the Units or any of them; provided however, that
the I.essee shall have the right, without the consent of the
Lessor, 1o sublease any Unil to any corporation at least

B0%. of the capital stock of which is owned by the Lessee,

but only to the extent that such subleasing shall not ad-
versely affect the Rapid Amortization Deduction of the
Lessor with respect to the Full Purchase Price of any Unit.
In addition, the Lessce, at its own expense, will promptly
cause 10 be duly discharged any lien, charge, security interest

-ur other encumbrance (other than an encumbrance resulting

from claims against the Lessor or the Vendor not related to
the ownership of the Units) which may at any time be im-
posed on or with respect t any Unit including any accession
thereto or the interests of the lessor, the Vendor or the
Lessee therein. The l.essee shall not, without the prior
wrillen consent of the Lessor. part with the possession
or control of, or suffer or allow to pass out of its possession
or control, any of the Units, except to the extent permitted
by the provisions of the next succeeding paragraph hereof.

So long as the Lessee shall not be in default under this
Lease, the Lessee shall be entitled to the possession of the
Units and to the use thereof upon its lines of railroad
or upon lines of railroad over which the Lessee has track-
age or other operating rights or over which railroad equip-
ment of the Lessee is regularly operated pursuant to con-
tract, and also to permit the use of the Uhnits upon other
railroads in the usual interchange of traflic, but only upon
and subject to all the terms and conditions of this Lease,
including the last paragraph of this § 11. and the Condi-
tional Sale Agreements. The Lessee may receive and re-
tain compensation for such use from other railroads so
using any of the Units.
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Nothing in this § 11 shall be deemed to restrict the right
of the Lessee to assign or transfer its leasehold interest
under this Lease in the Units or possession of the Units to
any corporation (which shall have duly assumed the obliga-
gations of the Lessee hereunder and under the Conditional
Sale Agreements) into or with which the Lessee shall have
become merged or consolidated or which shall have acquired
the property of the Lessee as an entirety or substantially
as an entirety.

The Lessee agrees that during the term of this Lease
the Lessee will not assign any Unit to service involving
the regular operation and maintenance thereof outside the
United States of America.

§ 12. Purchase or Renewal Option. Provided that this
Lease has not been earlier terminated and the Lessee is not
in default hereunder, the Lessee may, by written notice
delivered to the Lessor not less than six months prior to the
end of the original term of this Lease or any extended term
hereof, as the case may be, elect (i) to extend the term of
this Lease in respect of all, but not fewer than all, the Units
then covered by this Lease for an additional period of
five years commencing on the scheduled expiration of the
term of this Lease or extended term hereof, as the case may
be, at a rental payable in 20 quarterly-annual payments,
each in an amount equal to the following percentages of
the Purchase Price of such Unit: during the first five-year
period, 1.4193%; during the second five-year period,
9462%; and during the final five-year period, .7097%
(it being agreed that no such extended term shall extend
beyond April 28, 2000); such quarterly-annual pay-
ments to be made on the business day next preceding
January 28, April 28, July 28 and October 28 in each year
of the extended term and (ii) to purchase all, but not fewer
than all, the Units then covered by this Lease at the end
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ol the original or any extended term of this lease for a
purchase price cqual to the “Fair Market Value™ as of the
end of such term.

TFair Market Value <hall be determined on the basis of,
and shall be equal in amount to, the value which would
obtain in an arm’s length transaction berween an informed
and willing buyer-user (other than (i) a lessee currently
in possession and (ii) a used equipment dealer) and an
informed and willing scller under no compulsion o sell
and, in such delermination, costs of remwoval from the lica-
tion of current use shall not be a4 deduction from such value.
Tf on or berore fuur months prior to the expiration of the
term of this Lease, the Lessor and the lessee are unable o
agree upon & determination of the Fair Markel Value uf the
Units., such value shall be determined in accordance with the
foregoing definition by a qualified independent Appraiser.
The term Appraiser shall mican such independent appraiser
as the Tessor and the Lessee may mutually agree upon, or
failing such agrecuient, a panel of three independent ap-
praisers, nne of whon shall be selected by the Lessor, the
second by the lescee and the third designated by the first
two so sclected. The Appraiser shall be instructed to make
such determination within a period of 30 days following
appointment, and shall promptly communicate such deter-
mination in writing 1o the Lescor and the Lessce. The
determination 20 made shall be conclusively binding upon
both T.essor and Lessce. The expenses and fee of the
Appraiser shall be horne hy the Lessee,

§ 13. Return of Units upon Expiration of Term. As
soon as practicable on or after {he expiration of the term
of this T.ease. the Lessce will (unless the 1Tnits are sold to
the Lessee), at its own cost and expense, at the request of
the Lessor, deliver posscssion of any Units to the Lessor
upon such storage tracks of the Lessee as the Lessee may
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designate and permit the Lessor to store such Unit on such
tracks for a period not exceeding three months and trans-
port the same, at any time within such three-month period,
to any reasonable place on the lines of railroad operated by
the Lessee as directed by the Lessor; the movement and
storage of the Units to be at the expense and risk of the
Lessee. During any such storage period the Lessee will
permit the Lessor or any person designated by it, including
the authorized representative or representatives of any
prospective purchaser of any Unit, to inspect the same;
provided, however, that the Lessee shall not be liable, except
in the case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exer-
cising, either on behalf of the Lessor or any prospective
purchaser, the rights of inspection granted under this sen-
tence. The assembling, delivery, storage and transporting
of the Units as hereinbefore provided are of the essence of
this Lease, and upon application to any court of equity hav-
ing jurisdiction in the premises, the Lessor shall be entitled
to a decree against the Lessee requiring specific perform-
ance of the covenants of the Lessee so to assemble, deliver,
store and transport the Units. If Lessor shall elect to
abandon any Unit which has suffered a Casualty Occur-
rence or which after the expiration of this Lease the Lessor
shall have deemed to have suffered a Casualty Occurrence, it
may deliver written notice to such effect to the Lessee and
the Lessee shall thereupon assume and hold the Lessor
harmless from all liability arising in respect of any respon-
sibility of ownership thereof, from and after receipt of such
notice. The Lessor shall execute and deliver to the Lessee
a bill of sale or bills of sale transferring to the Lessee, or
upon its order, the Lessor’s title to and property in any Units
abandoned by it pursuant to the immediately preceding sen-
tence. The Lessee shall have no liability to the Lessor in
respect of any Unit abandoned by the Lessor after termina-




'Y 4

25

tion of the Lease; provided, however, that the foregoing
clause shall not in any way relieve the Lessee of its obliga-
tions pursuant to § 6 hereof to make payments equal to
the Casualty Value of any Unit experiencing a Casualty
Occurrence during the term of this Lease.

§ 14. Opinion of Counsel. On each Closing Date (as
defined in the Conditional Sale Agreements), the Lessee will
deliver to the Lessor two counterparts of the written opinion
of counsel for the Lessee, addressed to the Lessor and the
Vendor, in scope and substance satisfactory to the Lessor,
the Vendor and their respective counsel, to the effect that:

A. the Lessee is a corporation legally incorporated,
validly existing and in good standing under the laws of
the Commonwealth of Pennsylvania, with adequate cor-
porate power to enter into this Lease;

B. this Lease has been duly authorized, executed and
delivered by the Lessee and constitules a valid, legal and
binding agreement of the Lessee, enforceable in accord-
ance with its terms;

C. this Lease has been duly filed and recorded with
the Interstate Commerce Commission pursuant to Sec-
tion 20c of the Interstate Commerce Act and has been
duly deposited with the Registrar General of Canada in
accordance with Section 148 of the Railway Act of
Canada (and the Lessce has caused or has made ap-
propriate provision to cause notice of such deposit 1o be
duly given promptly after such deposit in the Canada
Gagzette pursuant to said Section 148) ; and such filing,
recording and deposit will protect the Lessor’s interests
in and to the Units and no filing, recording or deposit
(or giving of notice) with any other fedcral, state or
local government is necessary in order to protect the
interests of the Lessor in and to the Units;
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D. no approval is required from any public regula-
tory body with respect to the entering into or perform-
ance of this Lease;

E. the entering into and performance of this Lease
will not result in any breach of, or constitute a default
under, any indenture, mortgage, deed of trust, bank loan
or credit agreement or other agreement or instrument to
which the Lessee is a party or by which it may be bound;
and

F. no mortgage. deed of trust, or other lien of any
nature whatsoever which now covers or affects, or which
may hereafter cover or affect, any property or interests
therein of the Lessee, now attaches or hereafter will
attach to the Units or in any manner affects or will affect
adversely the Lessor’s right, title and interest therein;
provided, however, that such liens may attach to the
rights of the Lessee hereunder in and to the Units.

§ 15. Federal Income Taxes. It is the intent of the par-
ties to this Lease that the Lessor shall at all times be con-
sidered to be the owner and original user of all the Units
which are subject to this Lease and as the taxpayer which
places such Units in service for all Federal income tax
purposes and that the Partners shall be entitled, with respect
to the Full Purchase Price (as defined in § 9 of this Lease)
of the Units, to the full benefit of the Rapid Amortization
Deduction (as defined in § 9 of this Lease) and to such
other deductions, credits and other benefits as are provided
by the Internal Revenue Code of 1954 (hereinafter called
the Code) to an owner and original user of the Units who
places the Units in service. Lessee agrees that neither it
nor any corporation controlled by it, in control of it, or
under common control with it, directly or indirectly, will
at any time take any action or file any returns or other
documents inconsistent with the foregoing intent and
that each of such corporations will file such returns, take




X4

27

such action and execute such docuents as may be reason-
able and necessary to facilitate accomplishment of this
intent. Lessee agrees to keep and make available for
inspection and copying by lessor such records as will
enable Lessor 1o determine whether the Iariners are entitled
to the lull benefit of the Rapid Amortization Deduction
with respect to the Full Purchase Price of the Units.

The lessee represents, agrees and warrants that (i)
at the time the Lessor becomes the owner of the Units for
purposes ol section 184 of the Code and at all times there-
after threugh December 31, 1975, the Units will be “rolling
«tock of the type used by a comnion carrier engaged in the
furnishing or sale of transportation by railroad and suhject
to the jurisdiction of the Interstate Commerce Commis-
sion” within the meaning of scction 1R4{d) of the Code,
(i1) at the time the Tessor hecomes the owner of the Units
for purposes of section 184 of the Code the Units will not
have heen used hy any person so as to preclude “the original
usc of such rolling stock™ within the meaning of section 184
of the Code from commencing with the Tessor and no
investiment credit, depreciation or other tax henfits will be
claimed by any person with respect thercto, (i) the esse
is as of the dute hereof and will be at all vmes through
December 31, 19753 a domestic common carrier by rail-
road” within the meaning of section 18+ d)(1)(A) of
the Code, and (iv) throueh December 31, 1973, cach Unit
will. within the meaning of section 18+(d)11){A) o1 the
Code, solely he used by a domestic common carrier by rail-
road on a full-time basis, or on a part-time basis if its
only additional use is an tucidental use by a Canadian or
Mexican common carrier by railroad on a per diem basis.”

When it is provided at any time in this § 15 that Lessor
shall receive any amount “‘on an after-tax hasis,” or that
Lessor shall pay an amount “on an after-tax basis,” the
computation shall be made with respeet to the Partners’
taxes and on the assumption that the Partners’ Federal,
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State and local taxes computed by reference to net income
or excess profits which are applicable to such receipt or
payment are as set forth below and that, unless otherwise
noted, the taxable period for the determination of relevant
tax rates is the taxable year of the Partner whose tax lia-
bility is involved in the Final Determination (as hereinafter
defined) in which or with which ends the taxable year of
Lessor in which the right of the Lessor to receive a payment
under this § 15 or computed under this § 15 accrues (or the
obligation of the Lessor to make a payment accrues) for
Federal income tax purposes.

The Federal, State and local taxes computed by ref-
erence to net income or excess profits referred to in the
immediately preceding sentence are as follows:

(a) The highest effective Federal income tax and
excess profits tax rate generally applicable to domestic
corporations, including therein the effect of any ap-
plicable surtax, surcharge and/or any other Federal
tax or charge related to net income or excess profits,
or related to any tax on net income or excess profits
(hereinafter referred to as the “Federal Tax Rate”);

(b) The sum of the highest effective generally
applicable rates of tax imposed by New York State and
New York City on net income and/or excess profits of
corporations organized under the laws of New York
State and doing business entirely within New York
City, including therein the effect of any applicable sur-
tax, surcharge and/or other New York State and/or
New York City tax or charge related to net income or
excess profits or related to any tax on net income or
excess profits (hereinafter referred to as the “State
Tax Rate”);

(¢) New York State and New York City taxes
referred to in paragraph (b) above are deductible in
computing Federal Income tax.
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The provisions of § 5 of this Lease shall continue to
bu applicable to all payments compuled under this § 15 to
bhe made by Lessee except those provisions of §35 of this
Lease relating to Federal, State and City 1axes measured
hy net income or excess profits.

For purposes of this § 15, a Final Determination shall
mean:

(1) an agreement with the [nternal Revenue Service
{hercinafter called the [RS), provided, that if the Les-
see lias requestied the Lessor to contest a propusal of
the IRS and has indemnified the Lessor and its Partners
for all liabilities and expenses in connection therewith
and provided such reasonable sceurity therefor as the
Lessor may request, an agreement with the 1RS shall
niot be a Final Determination unless the Lessee consents
thereto:

(ii) a court decision (including a decision of the
(nited States Tax Court), which may not be further
appealed [or any reason; or

(iii) an opinion of the Lessor’s outside counsel.
Messrs, Paul. Weiss, Goldberg, Rifkind, Wharton &
Garrison {or such other of its oulside counsel reason-
ably satisfactory to lessee) (hereinafter relerred to
as “"Counsel™). that there is no bona fide claim which
Lessor or one of its Pariners could assert with respect
{o a matter covered by this § 15,

If there is a Final Determination with respect to any
taxable vear of a Partner that the Partners. or either of
them, shall lose, ur shall not bave or shall lose the right to
claim, or there shall be disallowed. all or any portion of the
Rapid Amortization Deduction with respect to any Unit
by reason of :

{a) Any representation, warranty, fact, estimate,
opinion or other staterment made or stated by the Lessee
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(or any officer, employee or agent thereof) contained
herein, in the Conditional Sale Agreements, in the As-
signments (as defined in the Conditional Sale Agree-
ments), in the Finance Agreement (as defined in the As-
signments), or otherwise made in writing in connection
herewith or therewith, shall, in the opinion of Coun-
sel, be fraudulent, untrue, incorrect, inaccurate or
misleading in whole or in part; or the Lessee (or any
officer, employee or agent thereof) shall, in the opinion
of Counsel, fail to state any material fact in connection
with the transactions contemplated hereby or thereby;
or the Lessee shall take any action in respect of its
income tax returns or otherwise which, in the opinion
of Counsel, shall be inconsistent with, or in contraven-
tion of, any of the transactions contemplated hereby or
thereby; or the Lessee (or any officer, employee or agent
thereof). in the opinion of Counsel, shall take any other
action whatsoever which shall cause the loss or disal-
lowance of any portion of the full Rapid Amortization
Deduction; or

(b) The failure of the Lessee to perform or observe
any covenant, condition or agreement to be performed or
observed by it under this Lease or the Conditional Sale
Agreements, the Assignments or the Finance Agree-
ment; or

(c) Any use of such Unit which prevents such Unit
from being “qualified railroad rolling stock” within the
meaning of section 184(d) of the Code:

Lessee shall pay to Lessor within 5 days of receipt of writ-
ten notice from Lessor of such Final Determination or
within 5 days of receipt of written notice from Lessor of
payment to the IRS (or any successor thereto) with respect
to such Final Determination, whichever is later, on an after-
tax basis an amount equal to the difference between the
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Rapid Amortization Deduction with respect to such Unit
and the depreciation and ‘or amorlization deduction with
respect 1o such Unit which is allowed 10 the Partners for
such taxable year, multiplied hy the Federal Tax Rate Tor
the faxable year of the Partner whose tax liahility is in-
volved in which ar with which ends the taxable year of
fessor with respect to which the Final Determinauon is
inade, plus any interest payable by (the Partners, or cither
ol thent, with respect {0 the Final Determination,

If there is a Final Determination with respect fo any
faxable year of a Partner that the Partners or cither of
them wiast pay a mininn tax as provided by scetion 560 of
the Code with respect {0 their having claimed all or any
portion ot the Rapid Amwortization Deduclion with respect
to a Unit as a result of the inability of the Partners, or
citt o= of them, to compute liability for such tax on a con-
solidated Lasis with the affiliated group of corporations of
which it is a member within the meaning of section 1504
of the Cade thereinalter referred 10 as the “Tax Preler-
ence Tax™), the Lessee shall, within 5 days of receipt of
written notice from Lessor of such Final Determination,
or within 5 days of receipt of written notice from Lessor
of paynient (o the TRS {or any successur thereto) wilh re-
spect to such Tinal Determinalion, whichever is later. pay
Lessor on an after-tax hasis an amount egnal to such Tax
Preference Tax for such taxable year of such Partner,
plus any interest payvable by the Partners, or either of them,
willt respeet 1o the Final Determination,

If (a) lessee has made all pavments required by this
Lease, and () the Lessce has made payments to Lessor by
reason of the loss of any part or all of the Rapid Amortiza-
tion Deduction with respect to a Unit. and (c¢) the amount
ol the deductions of the Lessor for depreciation or amorti-
zation with respect tv a Unit are greater than such deduc-
tions would be but for the disallowance of part or all of
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such Rapid Amortization Deduction or gain on sale or other
disposition of such Unit is less (or loss is greater) than
such gain (or loss) would have been but for the disallow-
ance of part or all of such Rapid Amortization Deduction
(the aforementioned tax benefits being hereinafter referred
to as “Taxable Income Benefits”), within 5 days of the date
on which a Partner files an original Federal income tax re-
turn reflecting a Taxable Income Benefit or, if such a return
is not filed, within 5 days of the receipt by a Partner of a
Tax Benefit (as hereinafter defined) from the IRS (or
any successor thereto) pursuant to a Final Determination
that Lessor is entitled to a Taxable Income Benefit, Lessor
shall pay to Lessee:

(i) on an after-tax basis an amount equal to the
amount of the Taxable Income Benefit reflected on such
return or received by a Partner, as the case may be,
multiplied by the lower of the lowest Federal Tax Rate
for any of the calendar years 1970 through 1976 and
the Federal Tax Rate for the taxable year of such
Partner with respect to which the Taxable Income
Benefit relates (hereinafter referred to as the “Tax
Benefit”) plus

(ii) any interest received by the Partners with re-
spect to a Final Determination relating to the Taxable
Income Benefit.

In computing the amount payable by Lessor to Lessee on an
after-tax basis neither the Federal Tax Rate nor the State
Tax Rate may exceed the lowest Federal Tax Rate or the
State Tax Rate, as the case may be, for any of the calendar
years 1970 through 1976.

If Lessor or any Partner has paid Lessee an amount
because a Partner filed an original Federal income tax re-
turn which reflected a Taxable Income Benefit with respect
to a Unit and there is a Final Determination that such
Partner is not entitled to such Taxable Income Benefit or
some part thereof with respect to such Unit, Lessee shall
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pay lo Lessor on an after-tax basis an amount equal to the
Tax Benefit previously paid by Lessor 1o Lessee with re-
spect to the disallowed Taxable Income Benefit, plus any
interest payable by such Partner with respect to such
Final Dctermination.

I.essor shall give Lessce prompt notice of any assertion
or propusal by the [RS with respect to the matters set forth
in this § 15, but except as provided in the next succeeding
sentence of this paragraph neither the Partners nor Lessor
shall have any obligativn to contest any such assertion or
proposal. Lessor agrees that if, in the opinion of its Coun-
scl a bona fide claim to any tax with respect to which Lessee
is required to indenmity Lessor hereunder exists, lessor
and its Partners shall. upon request and at the expense of
Lessce, take all such legal and appropriate action deemed
reasonable by such Counsel in order to sustain such claint
and‘or 1o minimize ithe amount of any disallowance o1 a
deduction. Neither lssor nor its Partners shall be obli-
gated to take such legal and appropriate action unless the
Lessee shall have first indemnified Lessor and its Partners
for all liabilities and expenses in connection therewith and
shall have Turnished Lessor and its Partners with such rea-
sunable security therefor as may be requested. The Lessor
and its Partners may take such action prior 1o making pay-
ment of the amounts claimed pursuant to a notice of pro-
posed disallowance or may make such payment and then sue
for a refund. [n the latter event, if the IFinal Determination
shall be adverse (o Lessor, its Partners or cither of them,
[essee shall pay 1o Lessor interest on the amount of the tax
paid pursuant to such Final Determination, computed at a
rate equal to L5% per annum above the Prime Rate (as
defined in § 9 of this Lease)., compounded quarterly, from
the date of payment of such tax to the date on which pay-
ment is made by Lessee to Lessor in accordance with the
provisions of this § 13.

Unless the terms of this Lease or any waiver of the
terms hereof specifically provide otherwise hy express ref-
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erence to this § 15 the obligation of the Lessee and the
Lessor to make the payments provided for herein shall not
be reduced or eliminated. The obligations contained in this
§ 15 shall survive the cxpiration or other termination of the
Lease.

Any obligation under this § 15 of the Lessor to pay any
amount to the Lessee may be assumed by either or both of
its Partners without the consent of the Lessee and upon any
such assumption the Lessor shall not be liable with respect
to the obligations assumed.

Any determination, from time to timne, by a firm of inde-
pendent certified public accountants designated by Lessor
and approved by Iessee (which approval shall not be un-
reasonably withheld and which approval is hereby irrevo-
cably given to either Haskins & Sells or Ernst & Ernst)
that T.essee is obligated to pay Lessor, or that Lessor or its
Partners are obligated to pay l.essee, a specific amount
under this § 15 shall be final and binding on the parties
hereto and their assigns.

On or before the first Closing Date occurring under
either Conditional Sale Agreement, the Lessor, as a con-
dition to its obligation to lease the Units to the Lessee
hereunder, shall have received the written opinion of Messrs.
Paul, Weiss, Goldberg, Rifkind, Wharton & Garrison ad-
dressed to the Lessor to the effect that for Federal income
tax purposes and upon such review as such counsel deem
necessary:

A. the Lessor will be considered the owner of the

Units; and

B. under the Code the Lessor will be entitled to
elect to take the Rapid Amortization Deduction with
respect to 1009 of the Full Purchase Price of the Units.

§ 16. Recording; Expenses. The Lessee will cause this
Lease, the Conditional Sale Agreements and any assignment
hereof or thereof to be duly filed and recorded with the
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Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act and to be duly
deposited with the Registrar General of Canada in accord-
ance with Section 148 of the Railway Act of Canada and
to cause notice of such deposit to be duly given in the
Canada (fazette pursuant 1o said Section 148, The lessee
will undertake the filing, recording and depositing and re-
filing. re-recording and redepositing required of the T.essor
under Article 21 of the Conditional Sale Agreements and
will from time to time do and perform any other act and will
execute, acknowledge, deliver, file, register. record and de-
posit (and will relile, re-register, re-record or redeposit
whenever required) any and all furiher instruments resquired
by law or reasonably requested by the Lessor or the Vendor
for the purpose of proper protection, tn their satistaction,
of the Vendor's and the Lessor’s respective interests in the
Units, or for the purpose of carrying out the intention of
this Lease, the Conditional Sale Agreements or the first as-
signment thereof hy the Owners: and the Tessee will
promptly furnish o the Vendor and the Lessor evidences
of all such filing, recording or depositing, and an opinion
or opinions of counsel for the Lessce with respect thereto
satisfactory to the Vendor and the lLessor. This l.case and
the Conditional Sale Agreements shall he filed and recorded
with the Interstate Commerce Commission prior to the
delivery and acceptance hereunder of any Unit.

The Lessee will pay the reasonable costs and expenses
involved in the preparation and printing of this Lease. The
Lessor and the Lessee will each bear the respective fees and
dishursements, if any, of their respective counsel; prozided,
however, the Lessee will pay the reasonable Tees and dis-
bursements of T.essor's Counsel nol in excess of $25,000
incurred in conneciion with this Lease and all of the trans-
actions referred 1o or contemplated herein.
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§ 17. Interest on Overdue Rentals, Damages and Other
Obligations. Anything to the contrary herein contained
notwithstanding, any nonpayment of rentals, damages or
other obligations duc hereunder shall result in the obligation
on the part of the Lessee promptly to pay also an amount
equal to 109 per annum, compounded quarterly, of the
overdue rentals, damages or other obligations for the period
of time during which they are overdue.

§ 18. Notices. Any notice required or permitted to be
given by either party hereto to the other shall be deemed
to have been given when delivered to or otherwise received
by a party at the following specified addresses:

if to the Lessor, at One Maritime Plaza, San
Francisco, California 94111, Attention of Contracts
Administration;

if to the Lessee, at Six Penn Center Plaza, Philadel-
phia, Pa. 19104;

or at such other address as such party shall hereafter
furnish to the other party in writing.

§ 19. Severability; Effect and Modification of Lease.
Any provision of this Lease which is prohibited or unen-
forceable in any jurisdiction, shall be, as to such jurisdic-
tion, ineffective to the extent of such prohibition or un-
enforceability without invalidating the remaining provisions
hereof, and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

This Lease exclusively and completely states the rights
of the Lessor and the Lessee with respect to the Units and
supersedes all other agreements, oral or written, with re-
spect to the Units. No variation or modification of this
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Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly author-
ized officers of the I.cssur and the Lessee.

§ 20. Execution. This Lease may be executed in sev-
eral counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument. Although
this [ease is dated as of March [, 1970, for conven-
ience, the actual date or dates of executivn hereof by the
parties hereto is or are. respectively, the date or dates stated
in the acknowledgments hereto annexed.

§ 21. Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by the
laws of the State of New York; pretvided, however, that
the parties shall be entitled to all rights conlerred by Sec-
tion 20c of the Interstate Commerce Act.

In WrrnEss WHEREOF, the parties hereto, each pur-
suant to due corporate authorily, have caused this instru-
ment to be executed in their respective corporate nanies by
duly authorized ofticers, and their respective corporate seals
to be hercunio affixed and duly atiested, all as of the date
first above written.

GATX-ArMco-Boorne, by
GATX/Boorar CoRPORATION, a
general partner,

by
Vice Presideni.
[ CORPORATE SEAL]

Attest:

Assistant Secretary.
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ANNEX A—ZERBE AND YOUNG

Item 1: J. A. Zerbe and R. J. Young.

Item 2: 342 Maple Avenue, North Hills, Pennsylvania
19038.

Item 3: The Conditional Sale Agreement dated as of
March 1, 1970, among the Company, the Guaran-
tor and W. O. Brem and T. K. Hand, Jr.



